BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Johnny L. Banner




:








:


v.





:

Z-01115945








:

Philadelphia Gas Works



:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On April 14, 2003, Johnny L. Banner (“Banner” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that the Respondent overcharged him; that he is a 49 year old disabled man who lives alone; that he cannot take baths or showers because of his limited mobility; that he warms his meals in his microwave and that his oven does not work.  The Complainant wants the meter that was removed from his house to be tested.



The Respondent, through its counsel, filed an answer on June 17, 2003.  In its Answer, the Respondent denied that there was an error in billing the Complainant.  The Respondent admitted that it was unable to read the Complainant’s meter between June 1998 and January 2002.  The Respondent averred that the Complainant received a make-up bill in the amount of $6,261.12 after the automatic meter reading device was installed on August 15, 2002.  The Respondent referred to the Bureau of Consumer Services Decision, dated February 12, 2003, which found that the Complainant was responsible for the bill.  



A telephonic hearing was held in this matter on February 18, 2004 with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Johnny Banner, testified on behalf of the complaint and sponsored 5 exhibits:  C. Exhibit 1-page 1 of the January 22, 2001 letter from his attorney concerning the decision in his Social Security Disability case; C. Ex. 2-page 2 of the January 22, 2001 letter-medical impairments stated; C. Ex. 3-copy of the cover page of owner’s manual for a George Foreman grill; C. Ex. 4-copy of bill due April 9, 2001 with $800 payment on April 2, 2001 noted; and C. Ex. 5-check addressed to the Respondent in the amount of $829.72 dated May 25, 2001.  Laureto A. Farinas, Esquire, represented the Respondent.  The Respondent presented one witness, Ann Marie Nagle, a Customer Review Officer for the Respondent, who sponsored three exhibits:  PGW Ex. 1-the Account Statement; PGW Ex. 2-Gas Usage Analysis; and PGW Ex. 3-Bureau of Consumer Services Decision, dated February 12, 2003.  



The record in this case consists of a 49-page transcript and eight exhibits.

FINDINGS OF FACT



1.
The Complainant is Johnny L. Banner, 5627 N. 13th Street, Philadelphia, Pa. 19141.



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant has lived at the N. 13th Street property since 1978.  He has lived alone since 1995 (Tr. 10, 13, 17, 18)



4.
The Complainant has a residential gas account with the Respondent for service (Tr. 14, 23; PGW Ex. 1).



5.
In approximately January 2001, an Administrative Law Judge determined that the Complainant has been disabled since 1998.  It was determined that the Complainant has right scapular fibromyalgia, soft tissue rheumatism, bursitis, high blood pressure, diabetes mellitus and depression with psychotic features (Tr. 9; C. Ex. 1, 2).



6.
The Complainant received public assistance before he was approved for disability benefits (Tr. 14).



7.
The Complainant started receiving Social Security benefits in the amount of $1,163 a month in 2001.  The Complainant does not receive food stamps (Tr. 9, 10).



8.
The Complainant’s monthly expenses include:

Mortgage



$185.00
Homeowner’s insurance
  
  $19.58  ($235 per year)

Real Estate Tax

  
  $15.42  ($185 per year)

Food





$400.00
Electric 


  
  $50.00
Gas




  
  $95.00
Telephone


  
  $60.00
Water/Sewage


  
  $35.00
Services



$150.00
Medicare


  
  $50.00
Prescription Drugs


$255.00
Total



         
         $1,315.00  (Tr. 10-13, 19)



9.
The Complainant also pays $18 month for cable television.  He pays $25 a month for his loan with the Pennsylvania Housing Finance Agency.  His laundry and dry cleaning expenses are $40 a month.  He spends $60 a month on personal needs.  These expenses total $143.  His total expenses are $1,458 (Tr. 11, 12, 20).



10.
The Complainant’s oven does not work and only one burner works on his gas stove.  He uses his microwave and the George Foreman grill.  Due to his disability, he does not take baths or showers (Tr. 15, 16; C. Ex. 3).  



11.
Between January 5, 1999 and August 15, 2002, the Respondent billed the Complainant based on estimated readings (Tr. 13, 23, 34, 36; PGW Ex. 1).



12.
The Complainant paid $800 on April 2, 2001 and $829.72 on May 31, 2001 to achieve a zero balance (Tr. 16, 25, 41; C. Ex. 3, 4; PGW Ex. 1).



13.
The Complainant’s gas service was shut off in April 2002 because he owed $662.27 (Tr. 25, 38; PGW Ex. 1).



14.
The Complainant had a credit of $9.68 on July 10, 2002.  The Complainant paid $159 on July 24, 2002.  When the August 8, 2002 bill in the amount of $26.12 was deducted, the credit was $142.56.  The Complainant paid $159 on August 15, 2002 (Tr. 25; PGW Ex. 1).



15.
The Respondent removed meter #1635621 from the Complainant’s property and installed an automatic meter reading device on August 15, 2002 (Tr. 23; PGW Ex. 1, 2).



16.
After the Respondent changed the Complainant’s meter, the Respondent billed the Complainant for past usage (Tr. 23; PGW Ex. 1).



17.
The Respondent estimated the Complainant’s bills for 42 months.  When the Respondent rebilled him based on the meter reading, the bill dated September 9, 2002 was in the amount of $6,261.12 (Tr. 23-25; PGW Ex. 1). 



18.
The Respondent tested meter #1635621, the meter that was removed from the complainant’s property, on August 26, 2002.  It tested at 99.754 for the open read and 99.902 for the check read.  Since this was within two percent of 100 percent, the Complainant’s meter tested within the acceptable range (Tr. 31, 32; PGW Ex. 3, pp. 2, 3).



19.
The Bureau of Consumer Services (“BCS”) decision, dated February 13, 2003, required the Complainant to pay his budget bill of $80 plus $15 a month on the arrearage for a total of $95 beginning in February 2003 (Tr. 19, 26; PGW Ex. 3).



20.
Between February 2003 and February 2004, the Complainant made 13 payments of $95 for a total of $1,235 (Tr. 19, 26; PGW Ex. 1). 



21.
At the time of the hearing, the Complainant’s budget bill exceeded $210 

(Tr. 26; PGW Ex. 1).



22.
After the automatic meter reader was installed in August 2002, all of the Complainant’s bills were based on remote (actual) meter readings (Tr. 25; PGW Ex. 1).



23.
At the time of the hearing, the Complainant’s balance was $8,707.25 (Tr. 27; PGW Ex. 1).  



24.
The Respondent waived late payment charges in the amount of $225.64 on October 18, 2003 and in the amount of $468.68 on February 12, 2004 (Tr. 33; PGW Ex.1). 



25.
The Complainant is ineligible for LIHEAP and CRISIS (Tr. 17).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that he is basically immobile (Tr. 15: C. Ex. 1, 2).  In January 2001, he was determined to be disabled (Tr. 9; C. Ex. 1, 2). 



The Complainant receives $1,163 in social security benefits.  His monthly expenses for mortgage, home owner’s insurance, food, utilities, medical expenses are $1,315 (Tr. 10-13, 19).  He spends $150 a month for people to go to the store, take out the trash, fix his food, transport him, etc (Tr. 12).  His total expenses are $1,458 (Tr. 11, 12, 20).


The Complainant argues that the meter that was removed in August 2002 was defective.  He objects to the makeup bill that he received in September 9, 2002 in the amount of $6, 261.12 (Tr. 14).  He said that he was overcharged.  However, he does not object to the bills after the automatic meter reader was installed (Tr. 14).


The Complainant testified that he has tried to reduce his gas consumption.  He purchased a George Foreman grill and he uses the electric microwave (Tr. 15; C. Ex. 3).  He wears thermal clothing and sweat suits so that he does not have to turn the gas heat up (Tr. 16).  He stated that his gas usage was not as much as the Respondent claimed because his oven does not work and only one burner on the gas stove is operable (Tr. 16).  In addition, he does not use that much hot water since he gets washed up instead of taking showers or baths because of his disability (Tr. 16).



The Complainant testified that he does not ignore his payment responsibilities (Tr. 16).  He submitted Complainant Exhibits 4 and 5 to show that he paid over $1,600 on his bill in two months to pay his outstanding balance in full (Tr. 16; C. Ex. 4, 5)

.


Ms. Nagle testified that the bills were correct as rendered.  She stated that performed an analysis of the Complainant’s usage which supports her position.  The following table illustrates some of her findings.
	Dates
	Usage in ccfs
	Degree Days
	Units of gas per degree day

	June 1998-
January 1999
	749
	1,483
	47.1

	January 5, 1999-August 15, 2002
	8,375
	14,324
	56.3

	August 15, 2002-August 8, 2003
	2,058
	5,031
	39.2

	August 8, 2003-February 10, 2004
	1,311
	3,101
	40.8


(Tr. 29; PGW Ex. 2)



Ms. Nagle testified that she did not see great fluctuations in the Complainant’s consumption between June 1988 and February 2004.  She said that this was normal activity (Tr. 29).



However, it is clear that with the first meter (June 1998-August 15, 2002) the units per degree-day were higher than the units with the current meter (August 2002-February 2004).  This analysis indicates that the Complainant used at least 16 more units per degree-day for the period from January 1999 to August 2002 than he has used since the meter was replaced.  That is a significant number.



A review of the bills which were based on actual meter readings is instructive.

	Date of bill
	Units of gas used
	Amount of bill

	October 2002
	  9
	  $21.46

	November 2002
	145
	$164.50

	December 2002
	292
	$311.84

	January 2003
	336
	$398.84

	February 2003
	487
	$527.95

	March 2003
	411
	$445.32

	April 2003
	186
	$240.45

	May 2003
	101
	$145.18

	June 2003
	 57
	  $84.87

	July 2003
	 14
	  $30.55

	August 2003
	 14
	  $30.55

	September 2003
	 14
	  $30.61

	October 2003
	 39
	  $62.65

	November 2003
	 72
	$117.73

	December 2003
	279
	$378.12

	January 2004
	398
	$537.60

	February 2004
	509
	$644.47


(PGW Ex. 1)


This table shows the actual usage and bill amounts for the Complainant since the automatic meter reader was installed.  Between October 2002 and December 2002, the Complainant used 446 ccfs. Between January 2003 and December 2003, the Complainant used 2,010 ccfs.  During January and February 2004, 907 ccfs were used.  The usage in January and February 2004 and November and December 2002 is higher than the usage in the months in 2003.  If we substitute the higher usage, the total annual usage would be 2,180.
 



On the account statement the first bill is for the period from June 1998 through August 2000 (PGW Ex. 1).  The total usage for more than two years is listed as 1159.  When the estimated meter reading in August 2000 is deducted from the estimated meter reading in August 2002, the result is 1,849 ccfs (5718-3869=1849).  After reviewing the Complainant’s actual usage after August 2002, it is clear that the Complainant used more than 3008 ccfs of gas between June 1998 and August 2002, a four year period.  Therefore, the Respondent did underestimate the Complainant’s usage during that time period.


Nevertheless, it is reasonable for the Complainant to object to a large makeup bill when he had worked hard to pay his outstanding balance.  It is unclear why the Respondent did not obtain a more accurate actual read when the Complainant’s gas service was terminated and restored in April 2002.  The Complainant has established a prima facie case by proving that the number of occupants in the house has been the same since 1995 and that the usage in his bills since the automatic meter reading device was installed has been less than the usage in the makeup bill.  Waldron v. Philadelphia Electric Company, 1980 Pa. PUC LEXIS 90; 54 Pa. PUC 98 (March 1980).


The burden of going forward shifted to the Respondent to show that the Complainant actually used the amount of energy in dispute.  The Respondent presented evidence to show that the meter reading was 1834 when the meter was removed from the Complainant’s property on August 15, 2002.  In addition, the Respondent showed that the meter test demonstrated that the meter was accurate (PGW Ex. 2).  In Waldron, supra, the Commission held that the meter test and the question of the accuracy of the meter should be considered but this evidence is not sufficient to satisfy the utility’s burden of going forward.


The Respondent’s position is that the Complainant’s usage was underestimated by 6,122 ccfs.  If we add that number to the 3,008 ccfs, the total usage for June 1998 through August 2002 would be 9,130 ccfs for a four year period.  When we reviewed the Complainant’s usage in 2003, the actual usage was 2,010 ccfs.  Even when we substituted the higher usage from January and February 2004 and November and December 2002, the total annual consumption was 2,180 (see table and discussion on page 8).


If we used the 2003 actual usage and the higher usage, the calculation is as follows:

	Dates
	Using 2003 actual usage

(total 2,010 ccfs)
	Using high usage figures

(total 2,180 ccfs)

	June 1998-December 1998
	             489
	             575

	January 1999-December 1999
	          2,010
	          2,180

	January 2000-December 2000
	          2,010
	          2,180

	January 2001-December 2001
	          2,010
	          2,180

	January 2002-September 2002
	          1,620
	          1,704

	Total
	          8,139
	          8,819




The Respondent’s figure of 9,130 exceeds both figures based on the Complainant’s actual usage.  Based on this analysis and the degree day analysis, the Complainant has proven that he was overcharged.  The Complainant should be credited for the amount that he was charged for 311 ccfs of gas.  This number is the result of deducting 8,819 ccfs from 9,130 ccfs.  The Respondent should calculate the bill and reduce the Complainant’s account accordingly.


In addition, it is undisputed that the makeup bill is for 42 months. However, there is no mention that the Respondent gave the Complainant 42 months to repay it. The Commission’s regulation at 52 Pa. Code §56.14 reads as follows:
§ 56.14. Previously unbilled utility service.

    When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50: 

   (1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement. 

   (2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as: 

     (i)   The period during which the excess amount accrued. 

     (ii)   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



Therefore, the Respondent should not have asked the Complainant to pay the entire bill without offering him a payment arrangement.  It is noted that the Respondent has already waived all late payment charges that were assessed after the makeup bill was issued.



Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), the Complainant is required to pay all missed payments from the BCS decision.  Since the Complainant has not missed any payments, no lump sum is due. 



The Respondent indicated that the Complainant’s bills for January, February and March 2003 exceeded $390 (Tr. 25, 26).  Therefore, the $95 payment did not adequately reimburse the Respondent for the gas service.  The Respondent’s witness said that BCS told the Respondent to give the Complainant a budget of $80 since they could not determine what the Complainant’s gas usage was each month.  However, the Respondent calculated that the Complainant’s current budget is approximately $240 (Tr. 26).  Therefore, the Respondent requested that the Complainant’s budget amount be increased to reflect the current budget amount (Tr. 26). 



Based on the previous discussion of the Complainant’s income and expenses, it is clear that the Complainant is unable to pay more than $200 per month.  However, the Complainant does not satisfy the criteria set forth in the Commission decisions requiring the utility to accept payments for less than current bills.  In Agentis v. UGI Utilities, Inc., Docket No. C-00935074 (Order entered October 20, 1994), the Commission stated that it may order a utility to accept payments of less than current bills from low income customers who have a temporary inability to pay or from non-low income households with large medical expenses.  In Baum v. Duquesne Light Co., 57 Pa. PUC 156 (1983), the Commission held that it could allow a customer to temporarily pay less than her current bill if the customer had a good payment history, but, due to extenuating circumstances, would be unable to pay her bill and that a positive change in the customer’s financial circumstances would occur on a certain date or within the foreseeable future.  The Complainant currently receives $1,163 in social security benefits.  There is no evidence in the record to demonstrate that his income will increase.  Consequently, the record in this case does not contain evidence that the Complainant’s inability to pay is temporary or that there will be a positive change in his financial circumstances in the foreseeable future.  It is unfortunate that the Complainant is ineligible for the LIHEAP and CRISIS grants.  The Respondent should determine whether the Complainant is eligible for the CRP Program.  In light of the foregoing, the Complainant’s request to pay less than the budget bill is denied in accordance with Commission precedent.


Accordingly, the Bureau of Consumer Services decision is upheld.  The budget amount will vary according to the Complainant’s usage.  The Complainant should continue to pay the budget plus $15 a month on the arrearage.  If the Respondent is aware of any other conservation measures that the Complainant can use, the Respondent should provide that information to him.



The Complainant has presented evidence to show that he was overcharged when the Respondent issued the makeup bill in September 2002.  Therefore, the Respondent will deduct the charge for 311 ccfs of gas service from the Complainant’s account.  Since the Complainant has not meet the requirements for paying less than his current bill, the request for continuing to pay $95 a month is denied.  Accordingly, the complaint is sustained in part and dismissed in part.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.



4.
A meter satisfies the accuracy requirements if it tests within the range of 98% (2% slow) and 102% (2% fast).  52 Pa. Code §§59.21 and 59.22.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Johnny L. Banner against the Philadelphia Gas Works at Docket Z-01115945 is sustained with respect to the overcharge allegation and dismissed with respect to the request to pay less than the current budget bill each month.



2.
That the Respondent shall calculate the bill for 311 ccfs of gas and deduct that amount from the Complainant’s outstanding balance.



3.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent his budget bill plus fifteen dollars ($15) each month and continue making such monthly payments until the arrearage is liquidated.



4.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of this Order.


5.
That the record in this case is marked closed.

Date:
June 24, 2004




___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	This number is the result of adding the usage for January and February 2004, March through October 2003 and November and December 2002.
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