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INITIAL DECISION
Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDING
During the period February 2, 1999, through October 15, 1999, C & D Technologies, Inc. (C & D), Jet Plastica Industries (Jet), Shop-Vac Corporation (Shop-Vac), Berk-Tek, a division of Alcatel NA Cable Systems, Inc. (Berk-Tek), The Quaker Oats Company, Inc.(Quaker), Avco Corporation t/d/b/a Textron Lycoming (Textron), Quebecor Printing Atglen, Inc. (Quebecor), White Cap, Inc. (White Cap), Hanover Food Corporation t/d/b/a Consumers Packing Co. (Consumers), Keystone Cement Company (Keystone), Berwick Industries, Inc. (Berwick), GNB Technologies, Inc. (GNB), and The Buck Company (Buck) (collectively, complainants) each one represented by the same attorney, each filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Power & Light Company (respondent), at the respective Docket Numbers C-00992119, C-00992120, C-00992121, C-00992156, C-00992157, C-00992204, C-00992205, C-00992212, C-00992375, C-00992421, C-00992485, C-00992901, and C-00992904.

In each case, respondent timely filed an Answer and New Matter (Answer).  Likewise, in each case, complainant timely filed a response to respondent’s New Matter.

By thirteen separate Notices, each dated September 27, 2000, a Prehearing Conference was scheduled for each of the cases at 10:00 a.m. on October 30, 2000, and the cases were each assigned to Administrative Law Judge (ALJ) Herbert S. Cohen.

The Prehearing Conference occurred as scheduled on October 30, 2000.  Complainants were represented by David W. Francis, Esquire, and respondent was represented by Anthony C. DeCusatis, Esquire.  A transcript of the Prehearing Conference containing 15 pages was produced.  During the Prehearing Conference, counsel for the complainants and counsel for respondent agreed that the thirteen cases “have essentially the same issues” and could be consolidated.  (Tr. 6).

In anticipation of ALJ Cohen’s retirement, by thirteen separate Judge Change Notices dated September 17, 2002, the cases were all reassigned to me.

By Order Consolidating Proceedings dated September 17, 2002, the thirteen above-captioned cases were consolidated for hearing, briefing, and adjudicating.

By Notice dated September 27, 2002, a Further Prehearing Conference was scheduled in the consolidated cases for October 29, 2002.

By Further Prehearing Conference Order dated September 27, 2002, the parties were advised as to the procedures applicable to a prehearing conference and directed to serve prehearing conference memoranda, with the required contents specified, not later than October 22, 2002.

Neither party received either the Notice dated September 27, 2002, nor the Further Prehearing Conference Order dated September 27, 2002.  Consequently, a brief telephone conference was held on October 23, 2002, wherein it was agreed that the parties were continuing to resolve discovery matters and that all that was needed was a telephonic status conference.

A telephonic status conference was scheduled for December 5, 2002, and ultimately rescheduled, by Hearing Cancellation/Reschedule Notice dated December 10, 2002, for December 16, 2002.

A telephonic status conference occurred as scheduled on December 16, 2002.  I advised the parties that I would be undergoing cervical disk surgery on February 4, 2003, and that I would be on sick leave for four to six weeks thereafter.  The parties stated that they would continue to work out discovery problems and that they did not want the consolidated cases reassigned to another ALJ.  Additionally, counsel for complainants requested that complainants’ Motion to Compel Production of Documents filed March 20, 2002, not be ruled upon pending resolution by the parties themselves.  A transcript of the proceeding containing eleven (11) pages, numbered 16 through 26, was produced.
By Notice dated December 19, 2002, a Further Telephonic Status Conference was scheduled for January 28, 2003.

A Further Telephonic Status Conference occurred as scheduled on January 28, 2003.  The parties stated that discovery was proceeding and that discovery problems were being worked out.  The parties also stated that while mediation was not desired, the possibility of working with a specially assigned settlement judge remained open.  It was agreed that another telephonic status conference would be held after my return from sick leave.  A transcript of the proceeding containing fourteen (14) pages, numbered 27 through 40, was produced.
By Notice dated January 31, 2003, another Further Telephonic Status Conference was scheduled for March 19, 2003.

Another Further Telephonic Status Conference occurred as scheduled on March 19, 2003.  The parties stated that discovery was still going on.  A proposed schedule for completion of discovery, hearing, and submission of Briefs was discussed.  It was agreed that the parties would present a final proposed schedule by March 28, 2003.  A transcript of the proceeding containing fifteen (15) pages, numbered 41 through 55, was produced.

By letter filed March 28, 2003, counsel for complainants advised of continuing discovery problems and suggested that there be another telephone conference in approximately two weeks’ time to re-examine the proposed schedule for hearing and briefing.

By Notice dated April 11, 2003, a Further Telephonic Status Conference was scheduled for April 17, 2003.

A Further Telephonic Status Conference occurred as scheduled on April 17, 2003.  The parties advised that discovery was progressing and that it could be completed by the end of June, 2003.  It was agreed that written testimony would be dispensed with and that a week should be set aside for the hearing in this consolidated case.  A transcript of the proceeding containing twenty-six (26) pages was produced.
By Scheduling And Briefing Order dated April 21, 2003, a schedule for the completion of discovery, submission of pre-hearing memoranda, initial and further hearing dates, and filing of Briefs was established.  Additionally, mandatory contents of Briefs were proscribed and instructions as to form and quantities of Briefs were delineated.

By Hearing Notice dated May 2, 2003, an Initial and further Hearing was scheduled for July 14 through July 18, 2003.

By letter dated May 9, 2003, I was advised that counsel for complainants was seriously ill and would require surgery that would necessitate changes to the procedural schedule for these consolidated cases.
By Notice dated May 16, 2003, a Further Telephonic Status Conference to discuss revising the procedural schedule was scheduled for June 9, 2003.

A Further Telephonic Status Conference occurred as scheduled on June 9, 2003.  At that conference it was agreed that the Initial and further Hearing scheduled for the week of July 14, 2003, would be postponed to the week of December 8, 2003.  A transcript of the proceeding containing seven (7) pages, numbered 56 through 62, was produced.
By Revised Scheduling And Briefing Order dated June 9, 2003, a revised schedule for the completion of discovery, submission of pre-hearing memoranda, initial and further hearing dates, and filing of Briefs was established.

By Hearing Cancellation/Reschedule Notice dated June 13, 2003, the Initial and further Hearing was rescheduled to December 8 through December 12, 2003.

By Hearing Cancellation/Reschedule Notice dated November 26, 2003, the Initial and further Hearing was rescheduled to January 26, 27, 28, and 30, 2004.

By Second Revised Scheduling And Briefing Order dated December 1, 2003, a second revised schedule for the completion of discovery, submission of pre-hearing memoranda, initial and further hearing dates, and filing of Briefs was established.

On January 20, 2004, each party filed a Prehearing Memorandum.

On January 21, 2004, the parties contacted me to request that the scheduled first day of Hearing, January 26, 2004, be cancelled.  I agreed to this change to the schedule.

The Initial and further Hearing convened on January 27, 2004, and concluded on January 28, 2004 (the scheduled date of January 30, 2004, was canceled).  Both parties appeared by counsel; David W. Francis, Esquire, for complainants, and Anthony C. DeCusatis, Esquire, for respondent.  The parties jointly sponsored a stipulation of facts that was accepted on the record (Tr. 68 – 69).  Complainants introduced evidence in the form of testimony by one witness and the introduction of twelve (12) exhibits (Complainants’ Exhibits 1, 2, 3, 4, 7, 8, 10, 12, 14, 15, 16, and 17).  Respondent introduced evidence in the form of testimony by two witnesses and the introduction of seven (7) exhibits (PPL Exhibits 1, 2, 3, 4, 5, 6, and 7).  A transcript of the proceeding containing 281 pages (numbered 63 through 343) was produced.
On February 27, 2004, respondent filed a proposed correction of the transcript.  Pursuant to 52 Pa.Code §5.253(f)(2), respondent’s request for correction of the transcript was subsequently granted.

On March 22, 2004, the parties each filed a Main Brief.

On April 12, 2004, the parties each filed a Reply Brief.

Pursuant to the terms of the Second Revised Scheduling And Briefing Order dated December 1, 2003, the record closed at 4:30 p.m. prevailing local time on April 12, 2004.

FINDINGS OF FACT
1.
Complainants are thirteen large industrial customers of respondent.

2.
During the Summer of 1998, complainants were receiving “interruptible service” under respondent’s Rate Schedules IS-P, IS-T or PR-2.

3.
Complainants seek refunds of buy-through charges they were billed, under the terms of their applicable rate schedules, for their failure to interrupt, when notified to do so, during economic load control interruptions called by respondent during the summer of 1998.

4.
Between June 25 and September 15, 1998, respondent called ten economic load control interruptions, as permitted under the terms of the applicable rate schedules.

5.
All of the complainants elected not to interrupt during all the 1998 economic load control interruptions, except for Keystone, with respect to its Account 400 for the interruption on August 25, 1998.

6.
Complainants’ refund claims are shown in complainants’ Exhibit Nos. 1 and 3.  However, the refund claims in each of those exhibits are different, and no explanation was provided for the variance.

7.
A customer who chooses interruptible service pays lower rates for all the electricity it purchases in exchange for agreeing to interrupt its usage when called upon to do so, subject to limitations on the number, frequency and duration of such interruptions.  During 1998, respondent was limited to a maximum of twenty interruptions of all kinds (i.e., emergency, emergency tests and economic) per calendar year, not to exceed five in any one month and not to exceed ten hours in duration.

8.
The magnitude of the rate reduction that interruptible customers obtain, compared to taking “firm” power, is substantial.  During 1998 alone, that difference amounted to $6,377,194 for the thirteen complainants.  Even if the buy-through charges are deducted, the benefit is still substantial, i.e., $5,791,938.

9.
Interruptible customers’ failure to interrupt when called upon to do so during an economic interruption increases the cost of generation for respondent and all of its other customers.

10.
The predecessors of Rate Schedules IS-P and IS-T were introduced in 1992 as the Optional Interruptible Power Provisions (OIPPs) to respondent’s firm service Rate Schedules LP-4 and LP-5.  The OIPPs were part of an economic development initiative.

11.
The OIPPs were closed to new customers by the Commission’s Order at Docket No. R-00953083 entered on February 15, 1995.

12.
The Commission approved the re-establishment of respondent’s OIPPs as separate rate schedules, designated Rate Schedules IS-P and IS-T, subject to modifications not relevant to this case.  PA Public Utility Comm’n v. Pennsylvania Power & Light Co., 1995 Pa. PUC LEXIS 189 (September 27, 1995).

13.
In respondent’s restructuring proceeding at Docket No. R-00973954, Rate Schedules IS-P and IS-T were unbundled and changes were made: (1) to limit the total number of interruptions to fifteen, of which not more than five may be for economic interruptions; (2) to set the buy-through price on an after-the-fact basis equal to the actual PJM rate.  In all other relevant respects, the rate schedules remained the same, and were approved by the Commission without objection by any of the parties to that proceeding.  Application Of Pennsylvania Power & Light Company For Approval Of Its Restructuring Plan Under Section 2806 Of The Public Utility Code, Docket No. R-00973954 (August 27, 1998).  The revisions became effective January 1, 1999.

14.
Under Rate Schedules IS-P, IS-T and PR-2, the customer must designate a firm power level in its Agreement for Electric Service.

15.
Interruptible customers have an obligation to reduce their usage to the agreed firm power level when notified to do so.

16.
If an interruptible customer chooses not to interrupt for the duration of an economic load control interruption, the customer is billed a buy-through charge in accordance with the terms of the applicable rate schedule.

17.
The operative language of Rate Schedules IS-P and IS-T imposing the buy-through charge states as follows:
The charge for continued use (KWH) of interruptible load (KW) during a period of economic load control is the sum of the charges under the rate plus the Company’s estimated PJM Interconnection billing rate applied to all KWH used during the interruption period.

18.
Under Rate Schedules IS-P and IS-T, as well as PR-2, which incorporates those provisions, the PJM Interconnection billing rate (PJM rate) is applied to “all KWH,” not just interruptible power.

19.
The foregoing tariff language was reviewed and approved several times by the Commission including when the OIPPs were first proposed by respondent in 1992 and when Rate Schedules IS-P and IS-T were established  in respondent’s 1995 base rate case.  These rate schedules were reviewed and approved by the Commission’s Order entered on August 27, 1998 at the conclusion of respondent’s restructuring proceeding.

20.
The rates at issue in this case have been found and determined to be just and reasonable by the Commission on several occasions.

21.
The charges imposed under Rate Schedules IS-P and IS-T were determined and applied in compliance with a “commission-made rate”.

22.
There is a sound basis in the economics of power generation for the “all KWH” provision that is stated Rate Schedules IS-P and IS-T and is incorporated in Rate Schedule PR-2.  Respondent and its non-interruptible customers are not indifferent to whether complainants (and other interruptible customers) interrupt or “buy-through”.  Respondent and its non-interruptible customers bear a material risk of incurring higher costs for all their energy during the periods of economic load control interruption if customers served on Rate Schedules IS-P, IS-T and PR-2 do not interrupt when called upon to do so.

23.
Respondent called economic load control interruptions on ten occasions during the summer of 1998, which occurred on the following dates:  June 25, June 26, July 20, July 22, July 29, July 30, August 24, August 25, August 31 and September 15.

24.
For three of the 1998 economic interruptions, respondent’s estimate of the PJM rate was less than what an after-the-fact analysis showed the actual billing rate to be (June 26, July 20 and August 24).  For the other seven interruptions, an after-the-fact analysis showed that respondent’s estimate was more than the actual PJM rate.

25.
The PJM rate varies by hour and, therefore, any after-the-fact analysis requires a calculation of the average PJM rate over all the hours in the period of interruption.

26.
Respondent was required to provide customers, at the time an interruption was called, advance notice of a single value (stated per kWh) that would apply to all hours during the period of the prospective interruption.  Respondent had to estimate a value that would represent the aggregate average of what the actual PJM rates would be over the anticipated duration of the interruption.

27.
Rate Schedules IS-P and IS-T in effect prior to January 1, 1999, were designed so that respondent would provide its estimate, based on its judgment, of the PJM rate as the basis for the buy-through charge.  This estimate would be provided before the interruption occurred, so that customers would know, before-the-fact, the cost of the “buy-through” and could decide, based on weighing their specific economic factors, whether to comply with the requirement to interrupt or, failing to interrupt, pay the stated buy-through charge.

28.
Complainants propose that their bills be recalculated using, in lieu of respondent’s estimates, the actual PJM rates, which were determinable only after the interruptions occurred.  Complainants seek an after-the-fact reconciliation to the actual PJM rates because, for the ten interruptions at issue, the net effect of that reconciliation would produce lower “buy-through” charges than those calculated using respondent’s estimates.

29.
Complainants’ refund claims are based solely on hindsight analysis, by comparing respondent’s estimates, which had to be developed before the interruptions were called, to the actual PJM rates, which were determinable only after-the-fact.

30.
Respondent employed a reasonable process to develop its estimates of the PJM rates provided to interruptible customers and used to calculate buy-through charges.

31.
Respondent reviewed system load conditions on PJM and surrounding systems, generator availability and temperature forecasts in conjunction with the actual PJM rates and actual conditions experienced on the preceding day.  If weather conditions, load conditions and/or generator availability were expected to stay the same as the previous day or worsen (i.e., if temperatures were forecasted to be higher, if higher loads were expected, or fewer units were to be available) it was reasonable to expect that PJM rates would be as high as the previous day or higher.

32.
Respondent compiled data for each of the ten interruptions called in the summer of 1998 showing (1) the actual peak load on PJM on the day preceding the interruption; (2) PJM’s peak load forecast for the day of the interruption; (3) the daytime high temperature experienced on the day preceding the interruption; (4) the forecast daytime high temperature for the day of the interruption; (5) the average PJM rate actually experienced during the ten hour peak period of the day preceding the interruption; and (6) respondent’s estimate of the average PJM rate for the period of the interruption.

33.
The data presented by respondent show, for every interruption called by respondent except one (August 31, 1998), both the peak load on PJM and daytime temperatures were forecast to be significantly higher than the actual load and temperature on the preceding day.  Although the forecast daytime high for August 31, 1998 (85 degrees) was lower than the actual daytime high on the preceding day (90 degrees), the forecast PJM peak load for August 31, 1998, was significantly higher than the actual of the preceding day (38,735 MW versus 40,500 MW), and one of respondent’s larger generating units, Martin’s Creek 4, was off line.

34.
Comparing respondent’s estimates of the PJM rate to the actual PJM rate of the preceding day in light of the load and temperature data, respondent’s estimates are reasonable.

35.
The difficulty in estimating PJM rates increased significantly after 1997, when PJM ceased using cost-based rates for open-market power transactions and allowed generators to submit bids to sell power at prices not directly tied to the cost to generate.  That change increased the maximum prices for sales of power on PJM and also increased price volatility, i.e., the magnitude, speed and frequency of price swings.

36.
For companies like respondent that have a statutory obligation to serve their customers, the volatility that was introduced in 1997 exposed them to extreme risk.

37.
During 1998, the PJM system was operating close to its maximum generating capacity.  Therefore, even small changes in risk factors, such as temperatures, unit availability, and conditions in neighboring power pools, could cause prices to spike or collapse from hour to hour.

38.
Respondent’s estimating process and the estimated PJM rates that process produced were reasonable.

39.
Complainants presented no evidence that respondent’s process for estimating PJM rates was flawed or deficient in any way.  Neither did they present evidence that respondent failed to consider any information available to it that should have been considered.

40.
Complainants’ case was built solely on the comparison of respondent’s PJM estimates, which had to be developed prior to the interruptions taking place, to the actual PJM hourly rates, which could not be known until after-the-fact.

41.
The “real time prices” (RTPs) respondent offered under Rate Schedules PR-1 and PR-2 are not comparable to the PJM rate.

42.
Respondent used different information and different methods to develop the RTPs versus the estimated PJM rates because the RTPs and the PJM rate are different values, pertain to different rate schedules, and are defined much differently in the operative language of the applicable provisions of respondent’s tariff.

43.
Complainants’ witness conceded on cross-examination that the RTPs cannot be equated to the PJM rate and, for that reason, are “not relevant to this proceeding”.

44.
Only three of the economic load control interruptions called in 1998 lasted for the maximum permitted duration of ten (10) hours.  The other seven ranged from two (2) hours to seven (7) hours and averaged 5.5 hours.

45.
The three days when respondent used the permitted ten-hour maximum duration for interruptions, such action was reasonable given that temperatures were at their summer highs, the PJM system as a whole was approaching its maximum capacity, and major generating units were experiencing outages.

46.
Respondent had in place a sound and reasonable set of criteria to determine when it would terminate an economic load control interruption.

47.
An important factor in determining the duration of an interruption is the fact that respondent’s tariff limits the number of interruptions it can call.  If respondent were to end an interruption early and system load conditions were to deteriorate, it would be forced to call another interruption, thereby using another of its limited number of interruptions.  Therefore, respondent considers restoring load only if there is a very low probability that conditions on PJM and surrounding markets could deteriorate and cause market clearing prices to increase.  The extreme volatility exhibited in the market in 1998 made it even more difficult to determine when spikes in market price would occur.

48.
As evidenced by data for August 23 and 24, 1998, high prices could be experienced into late afternoon or, as on August 23, 1998, up to 9:00 p.m..

49.
All of the 1998 economic interruptions were within the duration permitted by the applicable rate schedules.

50.
Complainants presented no evidence that respondent’s criteria for determining when to terminate an economic load control interruption were unreasonable.

51.
Complainants Berk-Tek, Quaker, and Keystone (Pilot Participants) raised an issue that grew out of their participation in the respondent’s Pilot Program for electric competition initiated by the Petition of Pennsylvania Power & Light Company for Permission to Implement a Retail Access Pilot Program filed on February 1, 1997 at Docket No. P-00971183.

52.
The Pilot Program was implemented by a “Retail Access Pilot Rider (Experimental)” that was approved, with modifications, by the Commission.

53.
Respondent’s filing in compliance with the Commission’s Order was made on October 17, 1997, and was approved by Secretarial letter dated October 24, 1997.

54.
The Pilot Participants each obtained a portion of their electric generation from an Electric Generation Supplier (EGS).  They allege that, despite the fact they did not interrupt when asked to do so during the economic load control interruptions, they should not have been billed the “buy-through” charge by respondent for the portion of their interruptible electric usage obtained from an EGS.  The Pilot Participants request a refund of such charges.

55.
Under the terms of respondent’s Retail Access Pilot Rider, participants received a specified credit if they chose to purchase generation from an EGS, but they remained obligated to comply with all of the terms and conditions, and pay all of the charges, of the rate schedule under which they received service.  The Rider :

OTHER PROVISIONS


All other provisions of this Tariff, as well as Rate Schedules RS, RTS, RTD, GS-1, GS-2, LP-4, LP-5, LPEP, IS-1, IS-P and IS-T, GH-1(R), PR-1, PR-2, SA, SM, SHS, SE, TS(R), and SI-1(R), remain in effect for the customers receiving service under this rider.  This rider does not modify any provisions of this Tariff or any rate schedules, other than as set forth above (emphasis added).

56.
The Pilot Participants were billed in accordance with the terms of the Commission-approved Rider and the terms of Rate Schedules IS-P and IS-T under which they received service.

57.
Neither the Pilot Rider nor the applicable rate schedules stated that participation in the Pilot Program would absolve the Pilot Participants of their obligations under Rate Schedules IS-P and IS-T to interrupt during an economic load control interruption or, failing that, absolve them of their obligation to pay the applicable buy-through charge.

58.
Respondent communicated to customers how the Pilot Program would operate by conducting customer meetings in June and October, 1997, for that purpose. Respondent explained how a participant’s rates would be determined under the Pilot Program.  There would be “strictly a crediting mechanism,” and the participant would be required to comply with all the operational and billing terms of the rate schedule under which it received service.

59.
During the period the Pilot Program was in effect, respondent and other electric distribution companies did not have the information technology in place to calculate charges and generate bills for interruptible customers that would take into account whether, and how much, power was being supplied to them by an EGS during an economic interruption.  This factor also played a role in the design of the Pilot Program to simply provide participants a credit against their bill from respondent, which they could use as the basis for “shopping” for lower priced generation from an EGS.

60.
The charges imposed on the Pilot Participants were determined and applied in compliance with a “commission-made rate”.

61.
Two complainants, Buck and GNB, had elected to receive interruptible Price Response Service under Rate Schedule PR-2, which had been filed with, and approved by, the Commission in 1994 and was also approved as part of the Company’s 1995 base rate case.

62.
Rate Schedule PR-2 (and Rate Schedule PR-1, which provides firm Price Response Service) were introduced on an experimental basis and were scheduled to expire on December 31, 1997.

63.
Because of the rate caps instituted under the Electricity Generation Customer Choice and Competition Act (66 Pa.C.S. §§2801 et seq.), Rate Schedules PR-1 and PR-2 had to remain in effect without modification except for “unbundling”.

64.
Rate Schedules PR-1 and PR-2 provide for “real time pricing” of a portion of a customer’s load.

65.
A Customer Baseline Load is determined, which reflects the customer’s normal scope of operations.  The customer pays the tariff rate under whatever rate schedule the customer was on when it elected Price Response Service (for Rate Schedule PR-2, the customer’s underlying rate would be either Rate Schedule IS-P or IS-T).  By 4:00 p.m. each day, respondent informs participating customers of the RTP for the next day.

66.
The RTP is the price customers pay for the increment of their usage above their Customer Baseline Load or, alternatively, are paid by respondent for the decrement of their usage below their Customer Baseline Load.  In response to that price signal, the customer decides how to operate on a specific day.

67.
A customer served on Rate Schedule PR-2 retains the obligation to interrupt its usage when called upon to do so in accordance with the terms of Rate Schedule IS-P and IS-T.  If an interruption is called, the Customer Baseline Load is reduced to the “firm” power level previously agreed to by the customer.  Failure to interrupt results in the same billing consequences as under Rate Schedules IS-P and IS-T because those are the underlying rates over which Rate Schedule PR-2 is superimposed.

68.
Buck and GNB claim refunds of amounts they paid for failing to interrupt during the economic load control interruptions called in the Summer of 1998.  They seek refunds for the application of the PJM rate to their “firm” power.  Buck and GNB did not provide any computational support for the quantification of their refund claims.

69.
The arguments of Buck and GNB, although arising under Rate Schedule PR-2, are the same objections made by the other complainants to the application of the “all KWH” provisions of Rate Schedules IS-P and IS-T.

70.
Respondent billed Buck and GNB in accordance with the applicable terms of its Commission-approved tariff.

71.
The charges imposed under Rate Schedule PR-2 were determined and applied in compliance with a “commission-made rate”.

DISCUSSION

As the proponent of a rule or order, complainants have the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (Pa., 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

A utility’s Commission-approved tariff (the utility’s list of services, rules for service, and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339 (1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281 (Pa.Commw, 1995); 66 Pa.C.S. §§102, 1302, 1303; 52 Pa.Code §§53.21 - 53.26.

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816 (1991), alloc. den., 529 Pa. 670, 605 A.2d 335 (1992); 66 Pa.C.S. §316.

The Commission must assess the reasonableness of a utility’s decision-making based only on the information available when the decisions had to be made and cannot rely on hindsight.  PA Public Utility Comm’n v. Philadelphia Electric Company, 71 Pa. PUC 42 (1989), see, also, PA Public Utility Comm’n v. Philadelphia Electric Co., 522 Pa. 338, 561 A.2d 1224 (1989).
“The doctrine of Commission-made rates prohibits the Commission from ordering refunds of amounts collected by a public utility under and pursuant to tariff provisions that the Commission, by formal administrative action, found to be just and reasonable.”  Toll Brothers, Inc. v. Pennsylvania-American Water Company, 1994 Pa. PUC LEXIS 122 *33.  See, also, Philadelphia Electric Co. v. PA Public Utility Comm’n, 122 Pa.Commw. 421, 552 A.2d 342 (1989); Cheltenham & Abington Sewerage Co. v. PA Public Utility Comm’n, 344 Pa. 366, 25 A.2d 334 (1942).
With the above-recited controlling legal principles in mind, it is clear that each of the Complaints must be dismissed.
Complainants’ case consists entirely of an expression of disagreement with the terms of respondent’s Commission-approved Rate Schedules IS-P and IS-T that provide, in pertinent part, as follows:
The charge for continued use (KWH) of interruptible load (KW) during a period of economic load control is the sum of the charges under the rate plus the Company’s estimated PJM Interconnection billing rate applied to all KWH used during the interruption period. (Emphasis added.)

Specifically, the Complainants seek refunds that would have the effect of negating the “all KWH” provision, quoted above.  As the purported basis for their claim, complainants contend that respondent had no authority to impose the ride through penalty against their firm power.  The contention that respondent lacked authority to calculate the buy-through charge by applying the PJM Interconnection billing rate (PJM rate) to “all KWH,” including firm power, is contrary to the plain language of the tariff, which had been reviewed and approved by the Commission many times prior to the imposition of the charges at issue in this case.  In fact, the Commission’s prior approval of the applicable rate schedules renders the “all KWH” provision a “commission-made rate,” which, as a matter of law, is not subject to refund.

Complainants also contend that the “all KWH” provisions of Rate Schedules IS-P and IS-T should not be applied to firm power because, in another part of those rate schedules, “firm power” is defined as the “level of KW demand which the customer has no obligation to curtail during an interruption of service called by the Company”.  However, the definition of firm power is unrelated to, and does not invalidate or override, the terms of the rate schedules that establish the buy-through charge.  The definition of firm power describes the customer’s operational obligation to reduce its usage to its firm power level when an interruption is called.  The “all KWH” provision is part of the billing terms and spells out the billing consequences if the customer does not fulfill its operational obligation.  Complainants have tried to manufacture an inconsistency between the “firm power” definition and the “all KWH” provision when none, in fact, exists.

Complainants also attempt to negate the validity of the Commission’s prior approval of the “all KWH” provision by asserting that respondent did not specifically notify the Commission that it would apply the PJM rate to firm power.  However, as respondent’s witness Krall explained, the tariff sheets explicitly state that the PJM rate is to be applied to “all KWH,” which includes firm power.  Apparently, complainants believe it was necessary for respondent to “specifically notify” the Commission that “all” means “all”.  Obviously, nothing of the sort was necessary.  In short, both the interruptible customers and the Commission were fully apprised of the operation of the “all KWH” because of the plain language of Rate Schedules IS-P and IS-T.

Interruptible customers, such as complainants, secure lower bills for the same amount of electricity used than do non-interruptible customers.  The quid pro quo for the lower bills is the curtailing of electric usage by interruptible customers when conditions as described in the applicable tariff exist.  An incentive for interruptible customers to actually interrupt is appropriate because, among other reasons, neither respondent nor its non-interruptible customers are indifferent to whether customers on Rate Schedules IS-P and IS-T interrupt or buy-through when an interruption, including an economic load control interruption, is called.  When interruptible customers stay on-line during an interruption, they increase the cost of power for all of the load that respondent must serve.  The “all KWH” provision provides a partial recompense for the additional costs that are created if interruptible customers do not interrupt when called upon to do so during an interruption, including an economic load control interruption.

The tariff provision describing the buy-through charge as applying to “all KWH” clearly encompasses the “firm power KWH” as well as the “KWH in excess of firm power” an interruptible customer uses during an interruption when it does not curtail its usage down to its firm power level.  In other words, all means all.  That the buy-through charge should do so is neither unreasonable nor unfair.  To do otherwise would be to allow complainants the benefits of their bargain in choosing interruptible service while relieving them of their responsibilities for not accepting the risks of that bargain.  Such a result would discriminate against respondent’s non-interruptible customers in violation of 66 Pa.C.S. §1304.

Complainants seek refunds based on a comparison of the actual PJM rate to respondent’s estimate of the PJM rate used in calculating the buy-through charge.  Complainants ignore the fact that respondent was required to provide customers an estimate of the PJM rate when an economic interruption was called and, therefore, that estimate had to be based upon information available before the interruption actually occurred.  Complainants have not taken issue with any aspect of respondent’s process for developing its estimates nor have they disputed the validity of the data that respondent used in preparing those estimates.  Instead, their case consists entirely of comparing actual PJM rates, knowable only after-the-fact, to respondent’s estimates, which had to be made before-the-fact.  Complainants rely upon an improper hindsight analysis, which is not a valid basis for questioning the reasonableness of a utility’s actions or decisions.  Therefore, complainants cannot possibly carry the burden of proof that the law imposes upon them in this case.  Complainants seem to believe that respondent was obligated to make perfect predictions rather than mere good faith best estimates of what the next day’s PJM rates were going to be.  Perfection is not a standard the Commission has ever imposed upon a regulated utility [prudence, not perfection, is the standard applied in evaluating a utility’s expenditures, PA Public Utility Comm’n v. Duquesne Light Company, 63 Pa. PUC 337, 351 (1987); the furnishing of electric service must be reasonable, not perfect nor the best possible, Re Metropolitan Edison Company, 80 Pa. PUC 662 (1993)].  Perfection in predicting a future event requires clairvoyance, and this is not the Commission’s standard.

Complainants also argue that respondent continued the duration of the economic load control interruptions longer than market forces dictated.  However, this contention, like complainants’ attempt to substitute actual PJM rates for respondent’s estimates, is based entirely upon hindsight and ignores the fact that respondent had to make its decisions in real time.

Although respondent was entitled to maintain economic interruptions for ten (10) hours at a time, it only actually left three (3) of its ten (10) economic interruptions in place for that long.  The other seven (7) were terminated after periods that ranged from two (2) to seven (7) hours and averaged only five and one-half (5.5) hours.  The reasonableness of respondent’s decision-making process, as well as the reasonableness of the decisions respondent reached by applying that process, were both affirmed by respondent’s witness Jones.  Dr. Jones presented uncontradicted testimony explaining that the outage durations were justified by system load conditions, price volatility, and the attendant risks that prevailed at the time of the interruptions.  Complainants have not disputed either the criteria or data used by respondent in determining when to terminate economic load interruptions.  Rather, they simply assert that respondent could have terminated some of the interruptions earlier than it did because their after-the-fact review of actual prices on those days indicated that price spikes – like those actually experienced on prior days under similar conditions – did not materialize.  In other words, they rely entirely upon an improper hindsight analysis, which is insufficient to meet their burden of proof.

Finally, complainants presented no evidence to define or quantify what the effect would have been if, as they contend, the economic load control interruptions called by respondent had been terminated at some earlier point.  They simply assume that the monetary effect of those unspecified earlier terminations would be exactly the same as their refund claims that were calculated by substituting actual PJM rates for respondent’s estimates.  There is no basis for such an assumption and making it would require a finding of fact not based upon substantial evidence.
Three of the complainants, Berk-Tek, Quaker, and Keystone (Pilot Participants) raised an issue that grew out of their participation in respondent’s Pilot Program  for electric competition initiated by the Petition of Pennsylvania Power & Light Company for Permission to Implement a Retail Access Pilot Program, filed on February 1, 1997 at Docket No. P-00971183.  The Pilot Program was implemented by a Retail Access Pilot Rider (Experimental) (Retail Access Pilot Rider) that was approved, with modifications, by the Commission.

The Pilot Participants each obtained a portion of their electric generation from an Electric Generation Supplier (EGS).  They alleged that, despite the fact they did not interrupt when asked to do so during the economic load control interruptions, they should not have been billed the buy-through charge for the portion of their interruptible electric usage obtained from an EGS.  Consequently, they sought a refund of such charges.

Under the terms of the Retail Access Pilot Rider, participants received a specified credit if they chose to purchase generation from an EGS, but they remained obligated to comply with all of the terms and conditions, and pay all of the charges of, the rate schedule under which they received service.  Specifically, the Retail Access Pilot Rider provided:

All other provisions of this Tariff, as well as Rate Schedules RS, RTS, RTD, GS-1, GS-2, LP-4, LP-5, LPEP, IS-1, IS-P and IS-T, GH-1(R), PR-1, PR-2, SA, SM, SHS, SE, TS(R), and SI-1(R), remain in effect for the customers receiving service under this rider.  This rider does not modify any provisions of this Tariff or any rate schedules, other than as set forth above (emphasis added).

The Pilot Participants were billed in accordance with the terms of the Commission-approved Retail Access Pilot Rider and the terms of Rate Schedules IS-P and IS-T under which they received service.  Neither the Retail Access Pilot Rider nor the applicable rate schedules stated that participation in the pilot program would absolve the Pilot Participants of their obligations under Rate Schedules IS-P and IS-T to interrupt during an economic load control interruption or, failing that, absolve them of their obligation to pay the applicable buy-through charge.

Respondent communicated to customers how the Pilot Program would operate by conducting customer meetings in June and October of 1997 for that purpose.  Specifically, respondent explained how a participant’s rates would be determined under the Pilot Program, i.e., there would only be a crediting mechanism, and the participants would be required to comply with all the operational and billing terms of the rate schedule under which they received service.  The Pilot Participants entered into the Pilot Program with full awareness of the terms of the Program.

Finally, respondent’s witness Krall explained, during the period the pilot program was in effect, respondent and other electric distribution companies did not have the information technology in place to calculate charges and generate bills for interruptible customers that would take into account whether, and how much, power was being supplied to them by an EGS during an economic load control interruption.  This lack of technology played a role in the design of the pilot program to simply provide participants a credit against their bill, which they could use as the basis for shopping for lower priced generation from an EGS.

The charges imposed on the Pilot Participants were determined and applied in compliance with a commission-made rate and, therefore, are not subject to refund or recalculation in the manner the Pilot Participants propose.  There is no basis in law or fact for the Pilot Participants’ refund claim.

Two complainants, Buck and GNB, had elected to receive interruptible Price Response Service under Rate Schedule PR-2, which had been filed with, and approved by, the Commission in 1994 (and also approved as a part of respondent’s 1995 base rate case).  Rate Schedule PR-2, and Rate Schedule PR-1 (which provides firm Price Response Service), were introduced on an experimental basis and were scheduled to expire on December 31, 1997.  However, because of the rate caps instituted under the Electricity Generation Customer Choice and Competition Act (66 Pa.C.S. §§2801 et seq.), those rate schedules had to remain in effect without modification except for unbundling.

Rate Schedules PR-1 and PR-2 provide for “real time pricing” of a portion of a customer’s load.  A Customer Baseline Load is determined, which reflects the customer’s normal scope of operations.  The customer pays the tariff rate under whatever rate schedule the customer was on when it elected Price Response Service (for Rate Schedule PR-2, the customer’s underlying rate would be either Rate Schedule IS-P or IS-T).  By 4:00 p.m. each day, respondent informs participating customers of the Real Time Price (RTP) for the next day.  The RTP is the price customers pay for the increment of their usage above their Customer Baseline Load or, alternatively, are paid by respondent for the decrement of their usage below their Customer Baseline Load.  In response to that price signal, the customer decides how to operate on a specific day.  If the RTP is relatively low, the customer could decide to increase its output to take advantage of lower electric prices.  If the RTP is high, it could decide to reduce its output to avoid paying those high prices and to get the financial reward for the difference between its actual usage and its Customer Baseline Load.

A customer served on Rate Schedule PR-2 retains the obligation to interrupt its usage when called upon to do so in accordance with the terms of Rate Schedules IS-P and IS-T.  If an interruption is called, the Customer Baseline Load is reduced to the firm power level previously agreed to by the customer.  Failure to interrupt results in the same billing consequences as under Rate Schedules IS-P and IS-T because those are the underlying rates over which Rate Schedule PR-2 is superimposed.

Buck and GNB both claim refunds of amounts they paid for failing to interrupt during the economic load control interruptions called in the Summer of 1998.  Specifically, they seek refunds for the application of the PJM rate to their firm power (though neither Buck nor GNB provided any computational support for the quantification of their refund claims).  The arguments of Buck and GNB, although arising under Rate Schedule PR-2, are the same as those made by other complainants to the application of the “all KWH” provisions of Rate Schedules IS-P and IS-T.

Respondent billed Buck and GNB in accordance with the applicable terms of its Commission-approved tariff and, therefore, refunds of any of those billed amounts are barred by the legal doctrine of commission-made rates.  Moreover, the term to which Buck and GNB object is reasonable and fully justified, for the reasons previously explained.  The refund claims by Buck and GNB are rejected.

For all of the reasons set forth above, all of the claims raised by the complainants must be dismissed.
I would be remiss in my duty if I did not briefly address one further matter justifying the dismissal of the consolidated cases.  During the course of the Hearing it was revealed that complainants’ sole witness, Joseph Patrick McGillian, President of Commercial Utility Consultants, was engaged in champerty.  A thorough explanation of the common law doctrine of champerty and its effect on a case was recently provided by the Pennsylvania Commonwealth Court in Clark v. Cambria County Bd. Of Assessment Appeals, 747 A.2d 1242 (Pa.Commw., 2000).  The Court said:
As explained in Belfonte v. Miller, 212 Pa. Super. 508, 243 A.2d 150, 152 (Pa. Super. 1968), champerty is a “bargain by a stranger with a party to a suit, by which such third person undertakes to carry on the litigation at his own cost and risk, in consideration of receiving, if successful, a part of the proceeds or subject to be recovered.”  See Richette v. Pennsylvania R.R., 410 Pa. 6, 187 A.2d 910 (1963) (A champertous agreement is “one in which a person having otherwise no interest in the subject matter of an action undertakes to carry on the suit at his own expense in consideration of receiving a share of what is recovered.”).  A bargain to endeavor to enforce a claim in consideration of a promise of a share of the proceeds, or of any other fee contingent on success, is illegal, if it is also part of the bargain that the party seeking to enforce the claim shall pay the expenses incident thereto unless such party has or reasonably believes he has an interest recognized by law in the claim.  Ames v. Hillside Coal and Iron Co., 314 Pa. 267, 272, 171 A. 610, 612 (1934); Belfonte.

In order for there to be champerty, three elements must be met.  Belfonte. First, the party involved must be one who has no legitimate interest in the suit.  Id.  Second, the party must expend his own money in prosecuting the suit.  Id.  Third, the party must be entitled by the bargain to a share in the proceeds of the suit.  Id.

The activity of champerty has long been considered repugnant to public policy against profiteering and speculating in litigation and grounds for denying the aid of the court.  Ames.  The common law doctrine against champerty and maintenance continues to be a viable doctrine in Pennsylvania and can be raised as a defense.  Kenrich Corp. v. Miller, 377 F.2d 312, 314 (3d Cir. 1967); Westmoreland County v. Rodgers, 693 A.2d 996 (Pa. Cmwlth. 1997).  A plaintiff who sues on what would be another’s claim except for such champertous agreement will not be permitted to maintain an action (Kenrich) as such a plaintiff is not a “real party in interest” as required by Pa.R.C.P. No. 2002 and would not have standing to maintain the action.  (footnotes omitted).

Clark v. Cambria County Bd. Of Assessment Appeals, 747 A.2d 1242, 1245 – 1246 (Pa.Commw., 2000, cert. den., 568 Pa. 740, 798 A.2d 1292 (2002).

In examining Mr. McGillian and Commercial Utility Consultants role in this litigation, the three elements of champerty all appear to be present.
First, Mr. McGillian and Commercial Utility Consultants made no claim to being customers of respondent taking interruptible service under Rate Schedules IS-P, IS-T, or PR-2 during the Summer of 1998.  Consequently, they have “no legitimate interest in the suit”.  Their only interest arises solely because of the champertous agreement with the thirteen complainants, and this interest is illegitimate under Pennsylvania law.

Second, Mr. McGillian and Commercial Utility Consultants are expending their own money in prosecuting the suit.  Mr. McGillian testified, in response to cross-examination by respondent’s counsel requesting a summary of the terms of his and his company’s engagement by the complainants, that “we pay the cost of the legal fees for this client (sic).”  Tr. 117.  Further, in response to my question, “Who’s paying Mr. Francis’s [counsel for complainants] fee?”, Mr. McGillian testified, “I am.  C. u. c. (sic) is.”  Tr. 138.
Finally, as to the third element, Mr. McGillian testified that as to his and Commercial Utility Consultants’ compensation, “we get a share or percentage of the recovery.”  Tr. 117.

A champertous agreement, being “repugnant to public policy against profiteering and speculating in litigation” is an independent basis for dismissing the claims of all complainants in these consolidated cases.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainants.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.

6.
Tariff provisions approved by the Commission are prima facie reasonable.

7.
Pursuant to 66 Pa.C.S. §1301, “Every rate made, demanded, or received by any public utility . . . shall be just and reasonable.”

8.
The test of whether a rate is just and reasonable must apply to the rate as a whole, not to selected subsidiary components viewed in isolation.

9.
The “all KWH” provision of respondent’s Rate Schedules IS-P and IS-T, and applicable to Rate Schedule PR-2, is not unreasonable and did not constitute a legally impermissible “penalty”.

10.
The doctrine of commission-made rates prohibits the Commission from ordering refunds of amounts collected by a public utility under and pursuant to tariff provisions that the Commission, by formal administrative action, found to be just and reasonable.

11.
Complainants’ claims for refunds are barred by the doctrine of commission-made rates.

12.
An assessment of the reasonableness and prudence of a utility’s actions and decisions must be based upon the information available to the utility at the time the actions had to be taken and the decisions had to be made, not on hindsight.

13.
Complainants’ claims for refunds based on the difference between respondent’s estimate of the PJM rate and the actual PJM rate is improper because it is based on hindsight.

14.
Complainants have failed to carry their burden of proof as to all of their claims.

15.
Champerty is a bargain by a stranger with a party to a suit, by which such third person undertakes to carry on the litigation at his own cost and risk, in consideration of receiving, if successful, a part of the proceeds or subject to be recovered.

16.
A bargain to endeavor to enforce a claim in consideration of a promise of a share of the proceeds, or of any other fee contingent on success, is illegal, if it is also part of the bargain that the party seeking to enforce the claim shall pay the expenses incident thereto unless such party has or reasonably believes he has an interest recognized by law in the claim.

17.
Champerty is repugnant to the public policy against profiteering and speculating in litigation and is grounds for denying the aid of the court.

18.
The common law doctrine against champerty and maintenance continues to be a viable doctrine in Pennsylvania and can be raised as a defense.

19.
In order for there to be champerty, three elements must be met: first, the party involved must be one who has no legitimate interest in the suit; second, the party must expend his own money in prosecuting the suit; third, the party must be entitled by the bargain to a share in the proceeds of the suit.

20.
The agreement between Joseph Patrick McGillian and Commercial Utility Consultants on the one hand and the thirteen complainants on the other is champertous.

21.
The presence of a champertous agreement is an independent basis for dismissing the claims of all complainants in these consolidated cases.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaints of C & D Technologies, Inc., Jet Plastica Industries, Shop-Vac Corporation, Berk-Tek, a division of Alcatel NA Cable Systems, Inc., The Quaker Oats Company, Inc., Avco Corporation t/d/b/a Textron Lycoming, Quebecor Printing Atglen, Inc., White Cap, Inc., Hanover Food Corporation t/d/b/a Consumers Packing Co., Keystone Cement Company, Berwick Industries, Inc., GNB Technologies, Inc., and The Buck Company against Pennsylvania Power & Light Company at the respective Docket Numbers C-00992119, C-00992120, C-00992121, C-00992156, C-00992157, C-00992204, C-00992205, C-00992212, C-00992375, C-00992421, C-00992485, C-00992901, and C-00992904 are dismissed.

2.
That the record at Docket Numbers C-00992119, C-00992120, C-00992121, C-00992156, C-00992157, C-00992204, C-00992205, C-00992212, C-00992375, C-00992421, C-00992485, C-00992901, and C-00992904 be marked closed.

Date:
June 25, 2004




____________________________________








Wayne L. Weismandel








Administrative Law Judge
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