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CORRECTED ORDER

BY THE COMMISSION:

Background


On June 16, 2004, Philadelphia Gas Works (“PGW”) filed a Petition for Limited Waiver or Modification of PUC Chapter 56 Rules and Administrative Interpretations (“Petition”), pursuant to 52 Pa. Code §5.43.  On the same date, PGW filed a Motion to certify this Petition to the Commission for concurrent disposition with its Petition for a Cash Receipts Reconciliation Clause (“CRRC Petition”).  In its Motion, PGW asks that the Commission dispense with the preparation of an evidentiary record in connection with this Petition and address the request on the merits at the July 8, 2004 Public Meeting.  

This Petition and Motion were filed in response to the Commission’s recent Order that initiated an investigation into PGW’s financial condition. Investigation into Financial and Collections Issues Regarding the Philadelphia Gas Works; Docket Nos.  P-00042090, R-00049157, M-00021612, P-00032061 (Order entered June 2, 2004) (“June 2 Order”).  PGW was invited through the June 2 Order to submit any requests for waivers of regulations that may be impeding its collections activities.  At that time, we stated that any such request would be consolidated with the investigation at the above-referenced docket numbers.  The Office of Administrative Law Judge (“OALJ”) was instructed to issue a Recommended Decision on any requested waivers at such time that would allow the Commission to consider action by the September 30, 2004 Public Meeting.


On June 10, 2004 the Office of Consumer Advocate (“OCA”) filed a Motion to Dispense with Preparation of a Recommended Decision (“OCA Motion”) in the above referenced investigation.  The OCA advised that the schedule proposed by the Commission in its June 2 Order did not allow for a meaningful investigation of the relevant issues.  The OCA suggested that dispensing with a Recommended Decision at the conclusion of investigation, and instead submitting the certified record of the proceeding by August 31, 2004 would allow sufficient time for discovery and briefing.


On June 28, 2004 the Commission entered an Order (“June 28 Order”) denying the OCA Motion.  Instead, the Commission revised the schedule of the investigation with the goal of providing more time for discovery and briefing.  A Recommended Decision on the matters subject to this investigation is currently due no later than September 3, 2004.
 The Commission noted in the June 28 Order that, as the ten day period for Answers to its Motion had not yet run, it would not address its request at that time.  


PGW’s Petition and Motion were served on the participants to this proceeding.  On June 22, 2004, the OCA filed an Answer that opposed the request for disposition of the requested waivers at the July 8, 2004 Public Meeting.  Also on June 22, counsel for Action Alliance of Senior Citizens of Southeastern Pennsylvania, Association of Community Organizations for Reform Now and Tenants’ Action Group (“Action Alliance”) filed a letter opposing PGW’s request to dispense with the preparation of an evidentiary record.


The Commission issued a Secretarial Letter on June 25, 2004, advising the active parties to this proceeding that Answers in response to PGW’s Petition would by due by July 2, 2004.  Timely Answers were filed by the Office of Small Business Advocate (“OSBA”), the Office of Trial Staff (“OTS”), and the OCA.
Discussion

1. PGW’s Motion


PGW asserts that action by July 8, 2004, as opposed to September 30, is absolutely essential if the requested waivers are to have the intended beneficial effect.    PGW claims that these waivers are inextricably linked with the issues in its pending CRRC Petition, which is scheduled for consideration on July 8, 2004.
  PGW states that the financial community is expecting near term improvement in its financial status if a downgrade in its bonds is to be avoided.  PGW notes that it will need a reasonable period of time to implement any changes that would result from the grant of its requested waivers.  Thus, action at the September 30, 2004 Public Meeting would not satisfy the requirement for near term financial improvements.  PGW asks that the Commission dispense with the development of a separate evidentiary record and render a decision based on the pleadings.


PGW has asserted that neither due process nor administrative law requires evidentiary hearings in regards to its request for waivers, as the matter involves only questions of law, policy and discretion.  PGW correctly notes the well settled precedent that hearings are only required where there are disputed questions of material fact.  West Penn Power Company v. Pa. Pub. Util. Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995).  PGW claims that all relevant facts regarding its financial situation were placed into the record of the CRRC proceeding, which has already been certified to the Commission for disposition.

As noted, both the OCA and Action Alliance oppose PGW’s Motion.  They assert that the matter involves complex issues that warrant a thorough examination.  While acknowledging PGW’s financial status, they observe that the Commission must take into consideration the possible impact of any waivers on consumers.  The Commission must provide an opportunity for customers to be heard on this matter and for alternatives to waivers to be considered.  Further, the OCA asserts that it is not clear that immediate action is required on these waivers.  The OCA asks that the Petition instead be consolidated with the pending investigation into PGW’s financial condition, consistent with the Commission’s June 2 Order. 


We agree with the position of the OCA and Action Alliance.  PGW’s Petition presents important questions of material fact that warrant further development of an evidentiary record.  These questions of fact include, but are not limited to, the estimated cost savings resulting from waivers and the potential impact on customer service and consumer protections.  Additionally, the parties should have the opportunity to present evidence on alternative methods to address PGW’s financial difficulties, and to reach compromises or stipulations on such alternative methods.  The public interest is best served by a thorough review of this matter.  Accordingly, we will deny PGW’s Motion.

2. PGW’s Petition

PGW has asked the Commission to waive a number of Chapter 56 regulations and one policy pertaining to residential utility service, asserting that it will realize an estimated $30 million cash improvement on an annual basis if all of its requests are granted.
  PGW notes that the Natural Gas Choice and Competition Act expressly authorizes the waiver of statutory provisions and Commission regulations applicable to it.  66 Pa. C.S. §§2212(c), 2212(h)(1).


Both the OTS and OCA oppose granting the Petition at this time.  The OSBA encourages the Commission to carefully consider the Petition and grant such relief it deems appropriate.  The OCA believes that while some of the requested waivers may be warranted, it would be premature to grant them without exploring reasonable alternatives, a number of which are suggested in its Answer.

Conclusion

In the Commission’s judgment, the Chapter 56 waivers sought by PGW require careful consideration of their impact on customers, as well as the estimated revenue benefit to PGW.  Our consideration of these matters can be aided by the further development of an evidentiary record.  Accordingly, we will not address the merits of the Petition at this time.  As such, consistent with the June 2 and June 28 Orders, the issues raised in PGW’s Petition will be addressed in the Recommended Decision that will be issued at the conclusion of this investigation, which is due no later than September 3, 2004; THEREFORE, 

IT IS ORDERED:
1.  
That the Motion of Philadelphia Gas Works To Certify a Petition for Limited 
Waiver Or Modification of Chapter 56 Rules And Administrative Interpretation 
To the PUC for Concurrent Disposition With Petition for Cash Receipts 
Reconciliation Clause is denied.

2. 
That, pursuant to our Order of June 2, 2004, the Petition of Philadelphia Gas 
Works For Limited Waiver or Modification of PUC Chapter 56 Rules And 
Administrative Interpretations shall remain consolidated with 
the pending 
investigation into PGW’s financial status at Docket Nos. P-00042090, R-
00049157, M-00021612, P-00032061.

BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary
(SEAL)
ORDER ADOPTED:  July 8, 2004
ORDER ENTERED:  July 9, 2004
� The exceptions to this schedule are PGW’s 2004 gas cost rate filing, which must be addressed within the statutory deadline found in 66 Pa.C.S. §1307(f) and the CRRC Petition, which the Commission has previously committed  to considering at the July 8, 2004 Public Meeting.


� PGW’s most recent financial crisis began well before June of 2004.  We note that PGW’s CRRC Petition was filed on March 1, 2004.  Yet PGW did not file this Petition until after the Commission invited it do so in the June 2 Order.  PGW’s request for action by July 8 would be more persuasive if its Petition had been filed around the time of its CRRC Petition, when it was already well aware of the financial difficulties it faced.


� PGW asks that the Commission consider modifying a Bureau of Consumer Service guideline regarding the timing for acting on a termination notice.  The parties acknowledge that this is a Commission policy, and not an actual regulation.  Accordingly, the Commission has the discretion to address this particular request outside the context of PGW’s Petition and the pending investigation.


� We observe that Section 2212(h)(1) refers to the grant of waivers in the context of PGW’s restructuring proceeding.  Notably, PGW requested no waivers from Chapter 56 during this proceeding, which concluded in 2003.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, Docket No. M-00021612 (Opinion and Order entered March 31, 2003).
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