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HISTORY OF THE PROCEEDINGS


This complaint was filed on or about April 26, 2003.  In it, Edward Raphael disputes bills that he has received from UGI.  He also claimed that UGI did not properly credit his account with the payments that he had made.  The complaint was served on UGI.



As of June 2, 2003, this case was undergoing mediation review.



On June 24, 2003 UGI filed an answer to the complaint.  UGI denied that it had improperly billed Mr. Raphael.


On June 30, 2003, the Chief Administrative Law Judge issued an Interim Order Setting resolution Conference wherein he directed the parties to discuss settlement of the case.



On July 31, 2003, mediation review was complete.



On August 12, 2003, I was assigned to preside over this case, and the parties were informed by letter that a hearing would be held on November 13, 2003.



On September 10, 2003, UGI's attorney requested a continuance, due to a conflicting trial date.  The continuance was granted.  The parties were informed by letter that the hearing would take place on December 2, 2003.  On October 1, 2003, UGI's attorney requested a second continuance, also due to a conflicting trial date.  This second continuance was granted, and the hearing was rescheduled to January 7, 2004.


On January 6, 2004, Mr. Raphael requested a continuance to allow him to find an attorney.  UGI did not object to the request.  The hearing was continued to April 8, 2004.



On April 6, 2004, Mr. Raphael called my office and requested a continuance.  I instructed OALJ Staff to tell him that no continuance would be granted.  He then faxed in a letter that reads as follows
:

A Telephon Hearing is set to be held at April 8, 2004 at 10 AM, I was given a long time to find an Atturney to reprent me at this hearing.. However I made a lot of effort to find an atturney, an then I came across an Atturney that was willing to assist me but not to represent officially, His name is Michael W. Gallagher.  He suggested to request Meter testing for UGI gas service to test the meter if give a true reading.

I contact UGI to make arrangment, UGI advise me that they brocke the key to enter the basment where the meter located.

I went myself that night to unlock the door of the basmcnt, as well to road the Meter as I was instructed by Mr. Gallagher.

While I was taking the reading another person was with me, and I realize that was not my meter, My meter was with five clock feshcn the old type, and the one was present was only one line of numbers. My original meter was replace by UGI without notefying me, At the same time could very well be, Either UGI they eistemeted thru the winter because, they did not have cxess to the meter or the meter that they replace was giving falsely and high reading.

1 am asking the Honorable Jadge to grant me one moore continuance due to arising a new situation concerning the meter replacment, secondly the meter testing and most importcntly I am in contact with an Atturney Mr. Cary Hall, he might, represent me.

By order dated April 7, 2004, I denied Mr. Raphael's request for a continuance.  


The hearing was held as scheduled.  Mr. Raphael represented himself and UGI was represented by counsel.  At the hearing, UGI was prepared to address some, but not all, of the issues raised in Mr. Raphael's letter of April 6, 2004.  Also at the hearing, it was disclosed that on or about March 31, 2004, Mr. Raphael requested that the meter be tested, but that UGI has been unable to obtain access to the meter because its key to the basement area of the building broke while it was attempting to access the building on March 31, 2004 to pull the meter.  Mr. Raphael had yet to provide a new key to UGI.


The hearing resulted in a record of 82 pages; nine exhibits were admitted into evidence.   


On April 7, 2004, I issued an Interim Procedural Order to facilitate the further disposition of this case.  In that order, I directed Edward Raphael to provide a basement key to UGI no later than April 23, 2004, so that UGI could access the meter for testing it and for obtaining meter readings.  I directed UGI to test the meter and report the results of the test to Mr. Raphael and to me, no later than two weeks from the receipt of the basement key from Mr. Raphael.  Finally, I directed that within two weeks after receipt of the meter test, either party could inform me if they requested a further hearing in this matter.  I further ordered that if a further hearing was held, UGI would prepare a consumption and billing history for the building in question for the period January 1, 2000, to the present, and include in that history, the monthly heating degree days, if it has such data available.   Finally, I directed that if no party requested a further hearing, I would admit the results of the meter test into the record, close the record, and write the initial decision on the basis of the record made at the hearing on April 8, 2004, with the addition of the meter test results. 



On May 10, 2004, UGI sent to me and to Mr. Raphael the results of the meter test. That document, with UGI's cover letter, is attached to this decision, and is admitted into the record as Exhibit R-3.  The record is now closed.


To date, more than two weeks after UGI's service of the test result, I have received from neither party a request for further hearing.  Also, neither the Commission's Document Folder for this case nor the Commission's computerized docket entry system contains any evidence of such a request. Accordingly, I conclude that the case is ripe for decision.

FINDINGS OF FACT



1.
Edward Raphael lives at P.O. Box 26134, Collegeville, PA.  (Tr. 13).  He owns a building at 161 Clymer Street, Reading, PA.  It houses eight apartments.  Mr. Raphael sometimes uses one of the units.  It has gas service from UGI.   The gas is used for heating.  Mr. Raphael has owned the building since 1996.  The gas bill is in his name.   (Tr. 13-15).



2.
In late December 2002, Mr. Raphael received a bill, dated December 19, 2002, from UGI for $1,322.16, which was for the usage from November 14, 2002 through December 17, 2002.  (Ex. C-6).  He asked UGI if he could pay it in two installments, and UGI agreed.  He paid an initial amount of $800 within a week or two of receiving the bill; he paid the rest later, but did not recall when.  (Tr. 16-19).  UGI credited his account for the $800 payment, but did not receive the second payment by January 21, 2003, the date of the next bill.  Instead, the second payment was received January 28, 2003.  (Ex. R-1).  Consequently, they added the unpaid balance, $522.16, to the new bill for service from December 17, 2002 through January 17, 2003 ($1,341.56).  UGI also imposed a late payment fee of $26.11.  (Ex. C-3).  Mr. Raphael contends that the manner in which UGI calculated this bill was improper.  (Tr. 16-19).



3.
Mr. Raphael next received a bill dated February 20, 2003.  On that bill, UGI credited Mr. Raphael for paying the $522.16 that was outstanding from the December 19, 2002 bill as well as the $1,341.56 that he sent in response to the January 21, 2003 bill.  (Ex. C-4).  According to Mr. Raphael, he did not pay the late payment fee imposed on the January 21, 2003 bill. (Tr. 21).  UGI did credit him for the late payment fee.  (Ex. C-4).  Mr. Raphael also believes this bill to be improper.  (Tr. 23; Ex. C-4).


4.
The bills marked Exhibits C-3 and C-4 were calculated properly.  Mr. Raphael either cannot understand that fact or simply refuses to do so.  (Tr. 23-34).



5.
The bill dated February 20, 2003 was for $1,869.74, which was for the usage during the previous billing period.  (Ex. C-4).  Mr. Raphael paid only $1,350 against this bill because he disputed the bill.  (Tr. 34-35; Ex. C-1, C-5).   

  

6.
The following is the consumption history with heating degree days for certain months for the property at issue from October 2001 through March 2003 (all usage figures are from actual meter readings, except those with asterisks, which are estimates):

	Meter Read Date
	Usage (ccf)
	Heating Degree Days
	Bill Amount ($)

	Mar. 19, 2003
	1,096
	859
	1,351.55

	Feb. 19, 2003
	1,742
	1,327
	1,869.74

	Jan. 17, 2003
	1,244
	1,014
	1,341.56

	Dec. 17, 2002
	1,215
	1,024
	1,322.16

	Nov. 14, 2002
	673
	544
	748.93

	Oct. 16, 2002*
	132
	130
	158.24

	Sept. 17, 2002*
	50
	9
	65.52

	Aug. 16, 2002
	26
	0
	46.32

	July 18, 2002
	34
	0
	47.44

	June 18, 2002
	46
	95
	58.71

	May 17, 2002
	46
	266
	55.73

	April 18, 2002
	534
	451
	536.33

	Mar. 19, 2002
	997
	744
	982.18

	Feb. 15, 2002
	1,071
	795
	1,053.45

	Jan. 17, 2002
	1,329
	984
	1,302.03

	Dec. 17, 2001
	681
	576
	782.79

	Nov. 14, 2001
	363
	408
	486.56

	Oct. 16, 2001
	138
	187
	193.34


(Tr. 38-40; Ex. C-7).


7.
UGI provided the following additional consumption data, without corresponding heating degree day data (all usage figures are from actual meter readings, except those with asterisks, which are estimates):

	Bill Due Date
	Usage (ccf)
	Bill Amount ($)

	Dec. 8, 2003
	531
	543.60

	Nov. 5, 2003
	256
	276.53

	Oct. 7, 2003
	42
	52.51

	Sept. 9, 2003*
	20
	54.07

	Aug. 7, 2003
	45
	65.34

	July 9, 2003
	45
	66.86

	June 10, 2003*
	570
	754.82

	May 9, 2003
	593
	784.38


(Ex. R-1).



8.
The heating system is a steam heat system.  A new boiler was installed about one year before the hearing.  The boiler was replaced because the old one failed.  (Tr. 40-41).  The boiler failed near the end of the heating season.  Mr. Raphael gave his tenants portable heaters to use until the boiler could be repaired.  (Tr. 44-45).  The heating system has only one thermostat, which Mr. Raphael controls.  (Tr. 46).  UGI's records show that it had to shut down the heating system in April 2002 because the heating system was leaking water.  UGI does not know when the system was repaired.  (Tr. 52-53).



9.
The building dates to around 1930.  It was built as a mansion but later converted to apartments.  It is in good condition.  (Tr. 41-42).



10.
At the hearing, Mr. Raphael contended that UGI had replaced his gas meter without notifying him.  (Tr. 10-11).  According to UGI's records, Mr. Raphael became the customer of record at the subject address on August 2, 1996.  Also according to UGI's records, the meter was replaced on April 17, 1998.  UGI's witness had not reviewed the meter placement records after April 17, 1998 to determine if the meter was replaced at a later date.    (Tr. 49-50).


11.
As of the hearing date, Mr. Raphael owed UGI $5,329.84, including a current bill of $1,933.17, and a past due balance of $3,396.67.  (Tr. 50-51; Ex. R-1).



12.
After he made only a partial payment of the bill due March 10, 2003, Mr. Raphael did not make any payments on the bills due in April, May and June 2003; he then began to make payments again.  (Ex. R-1).



13.
UGI offered to test Mr. Raphael's gas meter in March 2003.  Mr. Raphael did not request a meter test until March 31, 2004.  (Tr. 53-53; Ex. R-2).  UGI tried to test the meter that day, but could not gain access to it.  (Tr. 54).


14.
In the last two years, the cost of natural gas has been higher than in the past.  (Tr. 41).


15.
At the hearing, Mr. Raphael stated that he wanted UGI to test the meter.  (Tr. 69-70).  The meter is in the basement of the building.  Mr. Raphael had given UGI a key to the basement.  When UGI used it to attempt to get into the basement, the key broke off in the lock.  (Tr. 70).  Mr. Raphael had not yet provided another key at the time of the hearing.  (Tr. 71-72).



16.
After the hearing, Mr. Raphael supplied a key and UGI tested the meter.  Mr. Raphael was present for the test.  The meter recorded consumption within the tolerance set by the Commission's regulations.  (Ex. R-3).

DISCUSSION



Because Mr. Raphael is the complainant here, he bears the burden of proof.  66 Pa. C.S. §332(a).  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima

facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which

would support a finding that the metered usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial

evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant. The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has

presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight. If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof. At this stage, the Waldron doctrine provides

"that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Id. at 436, 461 A.2d at 1236 [emphasis supplied]. Finally, where the Commission has dismissed the complaint because the customer has failed to

sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.)

Milkie v. Pa. Pub. Util. Comm., 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  It is now necessary to apply these legal principles to this case.



Mr. Raphael's complaint is that his gas bills in the winter of 2002-2003 were excessive.  To consider that claim it is useful to reproduce a table shown in the findings of fact.
	Meter Read Date
	Usage (ccf)
	Heating Degree Days
	Bill Amount ($)

	Mar. 19, 2003
	1,096
	859
	1,351.55

	Feb. 19, 2003
	1,742
	1,327
	1,869.74

	Jan. 17, 2003
	1,244
	1,014
	1,341.56

	Dec. 17, 2002
	1,215
	1,024
	1,322.16

	Nov. 14, 2002
	673
	544
	748.93

	Oct. 16, 2002*
	132
	130
	158.24

	Sept. 17, 2002*
	50
	9
	65.52

	Aug. 16, 2002
	26
	0
	46.32

	July 18, 2002
	34
	0
	47.44

	June 18, 2002
	46
	95
	58.71

	May 17, 2002
	46
	266
	55.73

	April 18, 2002
	534
	451
	536.33

	Mar. 19, 2002
	997
	744
	982.18

	Feb. 15, 2002
	1,071
	795
	1,053.45

	Jan. 17, 2002
	1,329
	984
	1,302.03

	Dec. 17, 2001
	681
	576
	782.79

	Nov. 14, 2001
	363
	408
	486.56

	Oct. 16, 2001
	138
	187
	193.34


(Tr. 38-40; Ex. C-7).

While Mr. Raphael's bills from December 2002 through March 2003 are unquestionably higher than the corresponding bills for the 2001-2002 winter, the heating degree data shows that the winter was much colder.  Colder outside temperatures will require the heating system to work harder, resulting in higher gas consumption and higher gas bills.



Aside from consumption differences, a review of Exhibits C-3 through C-6 shows that a substantial gas cost rate increase took effect between the bill dated February 20, 2003 (when the rate was $0.60293 per ccf) and the bill dated March 21, 2003 (when the rate was $0.74213 per ccf).  Thus, on top of the higher consumption due to a colder winter, the dollar amount of the challenged bills was higher still due to a higher cost of gas.


There is additional consumption evidence in the record (Ex. R-1), but it is not tied to heating degree day data.  Consequently, it is not reliable.  Comparing monthly gas consumption for a heating system when one does not have corresponding data for the outside temperatures is a pointless exercise, because it is not possible to determine whether any differences are climate related.



I am convinced that Mr. Raphael's consumption history does not show any evidence that he was billed for gas that he did not actually use.  Nevertheless, I will now review the Waldron criteria.  One of the criteria is that the potential for energy utilization must be low. I conclude that Mr. Raphael has not shown that the potential for energy utilization is low.  While the boiler was replaced before this the bills of which Mr. Raphael complains, it is clear that the system has the capability of using substantial quantities of gas during the winter months as it is a steam heat system for an apartment building.



Finally, UGI tested the meter and found it to be within the two percent tolerance permitted by Commission regulations.  52 Pa. Code §59.22.  I do not rely here on the meter test because I do not believe it necessary to do so, because the bills challenged by Mr. Raphael do not appear to be excessive when the severity of the winter is taken into account.  Still, the meter test result is consistent with the other evidence.


Mr. Raphael also disputed the manner in which UGI calculated the bills dated January 21, 2003 (Ex. C-3) and February 20, 2003 (Ex. C-4).  I conclude that both bills were properly calculated.  In late December 2002, Mr. Raphael received a bill, dated December 19, 2002, from UGI for $1,322.16, which was for the usage from November 14, 2002 through December 17, 2002.  (Ex. C-6).  He asked UGI if he could pay it in two installments, and UGI agreed.  He paid an initial amount of $800 within a week or two of receiving the bill; he paid the rest later, but did not recall when.  (Tr. 16-19).  UGI credited his account for the $800 payment, but did not receive the second payment by January 21, 2003, the date of the next bill.  Instead, the second payment was received January 28, 2003.  (Ex. R-1).  Consequently, they added the unpaid balance, $522.16, to the new bill for service from December 17, 2002 through January 17, 2003 ($1,341.56), and presented Mr. Raphael with a bill for the total.  UGI also imposed a late payment fee of $26.11.  (Ex. C-3).  Mr. Raphael next received a bill dated February 20, 2003.  On that bill, UGI credited Mr. Raphael for paying the $522.16 that was outstanding from the December 19, 2002 bill as well as the $1,341.56 that he sent in response to the January 21, 2003 bill.  (Ex. C-4).  According to Mr. Raphael, he did not pay the late payment fee imposed on the January 21, 2003 bill. (Tr. 21).  UGI did credit him for the late payment fee.  (Ex. C-4).  In short, UGI properly credited Mr. Raphael's account for his payments when UGI received them.  Whether UGI's decision to give him a credit for the late payment fee was a mistake or a good will adjustment is irrelevant because it ran in Mr. Raphael's favor.  Mr. Raphael seems to be unable or unwilling to follow the simple mathematics involved in analyzing the UGI bills.  The fact that he does not agree with those bills does not mean that they are in error.  They are not in error.



Since this March 2003, Mr. Raphael has been underpaying his bill to UGI, apparently as an incident to disputing the bills.  He did not ask for a repayment plan, and submitted no evidence in support of one.  Thus, I conclude that he does not require a payment plan.  Accordingly, I will order him to pay any overdue balance due within 30 days of the date of the Commission's final order in this case.


When Mr. Raphael asked for a continuance on the day before the hearing, he also alleged for the first time that UGI had changed his meter without notifying him.  He repeated the claim at the hearing.  UGI's witness had reviewed UGI's records to a limited extent and determined that UGI had changed the meter in 1998.  Because this issue was raised so late in the proceeding, I am not ruling on it here.  Before pursuing this claim in another complaint, Mr. Raphael should consider that even if UGI changed the meter six years ago, that would not have a bearing on the accuracy of recent bills.  Finally, anything that occurred in 1998 is well beyond the applicable three year statute of limitations.  66 Pa. C.S. §3314(a).    

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding by virtue of 66 Pa. C.S. Chapters 13 and 15.



2.
The Complainant, Edward Raphael, is the party with the burden of proof.



3.
The evidence of record does not establish that the bills contested by Mr. Raphael were in error.

ORDER


THEREFORE, 



IT IS ORDERED:



1.
That the complaint of Edward Raphael v. UGI Utilities, Inc. at Docket No. C-20030165 is dismissed with prejudice.



2.
That  within 30 days of the date of the Commission's final order in this proceeding, Edward Raphael shall pay to UGI Utilities, Inc. any overdue balance on the gas service account for 200 North 11th Street, Reading, PA 19601.

Date:  June 30, 2004




___________________________








Michael C. Schnierle








Administrative Law Judge
� All punctuation, spelling and grammar are reproduced without change from the original.
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