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HISTORY OF THE PROCEEDING


This decision recommends granting a complaint that Harmar Township (the “Township”) filed against Norfolk Southern Railway Company (“Norfolk Southern”) on June 11, 2003.  The Township alleges Norfolk Southern has failed to maintain an at-grade pedestrian-railroad crossing located in the Township in compliance with a 1930 Pennsylvania Public Service Commission Order at Application Docket No. 21878-1930 (the “1930 Order’).  As a result, the Township alleges the crossing’s deteriorated condition poses a serious risk to the health and safety of the public.  The Township asks this Commission to enforce the 1930 Order.


The Pennsylvania Department of Transportation (“PennDOT”) answered the complaint on July 14, 2003.  Allegheny County followed with its answer on July 15, 2003.  On July 18, 2003, Norfolk Southern filed its answer with new matter and moved to dismiss the complaint for lack of subject matter jurisdiction.  On July 23, 2003, the railroad filed an addendum to its motion.  The Township replied to the new matter, the motion and the addendum thereto on July 30, 2003.


The Commission’s Rail Safety Division of the Bureau of Transportation and Safety (“BTS”) conducted a field investigation and conference on site on August 21, 2003.  On October 29, 2003, I received this case assignment.  A standard Prehearing Order was issued on November 4, 2003.  Upon notification of the motion to dismiss the complaint, I issued an Interim Order on January 14, 2004 taking this matter under advisement pending development of a record.


A hearing was held in Pittsburgh on January 29, 2004.  Counsel represented the Township, Norfolk Southern, the BTS and PennDOT at the hearing.  The Township offered 16 exhibits, the railroad three exhibits and the BTS one exhibit, which were admitted into the record.  Some of these exhibits have multiple parts.  The hearing generated 143 pages of notes of testimony.  The Township and Norfolk Southern each submitted main and reply briefs.  The BTS and PennDOT filed main briefs.  The record closed on April 12, 2004.
FINDINGS OF FACT
1. The subject pedestrian-railroad crossing is located at the intersection of Freeport Road and Guys Run Road (the “Guys Run Road Crossing”) in Harmar Township, Allegheny County, Pennsylvania (N.T. 8; Township Exh. 1).
2. In 1929, the Pennsylvania Railroad Company (the “Pennsy”), a predecessor in interest to Norfolk Southern Railway Company, filed an application with the Pennsylvania Public Service Commission for a certificate of public convenience affecting three crossings along Freeport Road in Harmar Township.  The Pennsy proposed to abandon and close an at-grade rail-highway crossing (the Guys Run Road Crossing), which was located immediately west of the then-existing Harmarville Passenger Station, and to replace it with a four-foot wide pedestrian crossing, which it would maintain.  The Pennsy also proposed to abandon and close a then-existing public highway crossing, which was located approximately 850 feet eastward of the Harmarville Passenger Station.  Finally, the Pennsy proposed constructing a new at-grade rail-highway crossing (the “Wenzel Drive Crossing”) approximately 250 feet westward of the latter crossing (N.T. 9‑10; Township Exh. 2).
3. The Harmarville Passenger Station was demolished in the 1950’s (N.T. 40‑41).

4. On September 23, 1930, the Public Service Commission granted the Pennsy’s application (the “1930 Order”) for a certificate of public convenience to alter the at-grade rail-highway crossing at Guys Run Road by constructing a four-foot wide pedestrian crossing, to abolish the second crossing and to construct a new at-grade rail-highway crossing (the Wenzel Drive Crossing) (N.T. 10‑13; Township Exhs. 3 & 4).
5. The Public Service Commission’s 1930 Order also imposed maintenance obligations upon the Pennsy for the Guys Run Road Crossing and the new Wenzel Drive Crossing (N.T. 13; Township Exh. 4).

6. The same 1930 Order directed the Township to maintain the highway approaches to the crossings (N.T. 13; Township Exh. 4).

7. The Pennsy and its successor, Consolidated Rail Corporation (“Conrail”), maintained the Guys Run Road Crossing (N.T. 13).

8. Norfolk Southern refuses to maintain the Guys Run Road Crossing, asserting the Public Service Commission’s 1930 Order abolished the rail-highway crossing (N.T. 9, 13, 42‑43).

9. At one time, the various railroads operated on three railroad tracks through these crossings; Norfolk Southern currently operates on a single track here (N.T. 42‑43, 108).

10. Freeport Road is a state highway, known as Old Route 28 or State Route 1001 (N.T. 47‑48, 53‑54).

11. Wenzel Drive is a Township road that the Township maintains (N.T. 47, 54).

12. Freeport Road runs parallel to the rail line in a southwesterly to northeasterly direction throughout this area.  After intersecting with Freeport Road, Wenzel Drive crosses the rail line at-grade, then turns to run more or less parallel to Freeport Road on the opposite side of the rail line (NT. 54‑56; Township Exh. 1).
13. About 35 residents live on Wenzel Drive.  The Wenzel Drive area is a peninsula (the “Wenzel Peninsula”) bounded by water on three sides with the rail line acting as a boundary on the remaining northern side.  To the southeast lies the Allegheny River.  To the northeast is an estuary of a stream and to the southwest is a lagoon for the defunct Harmar Coal Company Mine (N.T. 31, 44‑45, 72; Township Exh. 1).

14. In the Allegheny River opposite the Wenzel Peninsula lies Twelve Mile Island, where hundreds of people have summer residences.  Most of these people reside there only seven months of the year.  The only access to Twelve Mile Island is via boat.  The association of homeowners on Twelve Mile Island operates a ferry service primarily on weekends to and from the Wenzel Peninsula (N.T. 15, 23, 41‑42, 69; Township Exh. 1). 
15. Another at-grade rail-highway crossing exists 1,012 feet west of the Guys Run Road Crossing at the entrance to the Allegheny Valley Joint Sewer Authority (the “AVJSA Crossing”) (N.T. 14‑15, 31, 41; Township Exhs. 1 & 5A).
16. Residents on the Wenzel Peninsula cannot access the AVJSA Crossing to Freeport Road, because the mining company lagoon bars land access over the Wenzel Peninsula (N.T. 15; Township Exh. 1).
17. The Township offers several photographs looking from the AVJSA Crossing toward the Guys Run Road Crossing, from the AVJSA Crossing toward the Hulton Drive Bridge, and of the AVJSA Crossing itself (N.T. 16‑17, 60‑61; Township Exhs. 5B, 5C & 5D).

18. The sight distance at the AVJSA Crossing looking eastward is approximately 600 feet; the sight distance at this crossing looking westward is approximately 800 feet (N.T. 81‑82; Township Exhs. 5B & 5C).

19. The AVJSA Crossing is protected by cross bucks (N.T. 132‑33).

20. Trains approaching the AVJSA Crossing sound off, but do not slow down as they traverse the AVJSA Crossing (N.T. 31‑32, 78).

21. The Township claims numerous vehicular accidents have occurred at the AVJSA Crossing (N.T. 17, 61‑62).

22. The Township offers several photographs of the Wenzel Drive Crossing, which is 1,283 feet east of the Guys Run Road Crossing (N.T. 18; Township Exhs. 1, 6A-6D).

23. The Wenzel Drive Crossing is unsafe for pedestrians.  The speed limit for vehicular traffic on Freeport Road is 45 miles per hour.  No traffic controls exist on Freeport Road at the intersection with Wenzel Drive.  Four lanes of vehicular traffic pass on Freeport Road at Wenzel Drive.  No pedestrian crosswalks exist there.  No sidewalks are found along Freeport Road and the Township cannot install sidewalks (N.T. 18‑19, 26‑27, 57‑58, 61‑63, 87‑88, 96; Township Exhs. 1, 6B‑6D, 7C).
24. The Wenzel Drive Crossing is protected by flashing lights and gates, as well as highway markings (N.T. 62‑63, 133).

25. A Wenzel Drive resident was killed at the Wenzel Drive Crossing, before the gates were installed there (N.T. 61‑62).

26. The only pedestrian crossing, crosswalks, a traffic light with “walk” and “don’t walk” signals, and the only bus stop on Freedom Road in this area are located at the intersection of Freeport Road and the Guys Run Road Crossing (N.T. 19, 22‑23, 25‑26, 57, 64‑66; Township Exhs. 1, 9A‑9C).
27. The Township has a contract with PennDOT to perform winter plowing and salting along Freeport Road in this area.  Since the traffic signal was installed at the intersection of Freeport Road and Guys Run Road, the Township has maintained the crosswalks at this intersection under contract with PennDOT (N.T. 47‑50).

28. Approximately six to ten businesses are situated along Freeport Road between the Guys Run Road and Wenzel Drive Crossings (N.T. 20, 57; Township Exhs. 7A‑7C).

29. In addition to several residences on Wenzel Drive, there is a tavern, a boat sales and service business, a private marina and a boat launch owned by the Commonwealth of Pennsylvania, which the public uses extensively during the summer.  More than 100 cars can park in the boat launch area (N.T. 21, 69‑70).

30. The Township offers several photographs of the Guys Run Road Crossing.  One photograph depicts a gravel road running from the Allegheny River to the railroad tracks at the Guys Run Road Crossing.  Another photograph shows the railroad tracks at this crossing.  The third and fifth photos give a view at the crossing looking westward toward the AVJSA Crossing in winter and summer.  The fourth and sixth photos show the opposite view from the crossing to the Wenzel Drive Crossing in winter and summer.  Three photos depict the poor condition of the stairway leading down the railroad embankment at the crossing (N.T. 22‑25, 33, 96; Township Exhs. 8A‑8I).
31. The sight distance at the Guys Run Road Crossing looking westward is approximately 800 feet; the sight distance at this crossing looking eastward is approximately 1,250 feet (N.T. 82; Township Exhs. 8E & 8F).
32. Vegetation during the summer along the railroad right-of-way impairs the sight distance looking westward along the rail line at the Guys Run Road Crossing (N.T. 82‑84; Township Exhs. 8C & 8E).

33. Trains approaching the Guys Run Road Crossing sound off (N.T. 32).

34. Approximately 16 trains traverse the Guys Run Road Crossing every day (N.T. 32‑33, 66‑67, 108).

35. Residents on the Wenzel Peninsula and Twelve Mile Island, as well as members of the visiting public, traverse the Guys Run Road Crossing to catch a bus, attend church or visit restaurants, businesses and motels located on Freeport Road (N.T. 23, 25‑27, 29‑30, 68, 89, 95‑97; Township Exhs. 1, 7A‑7C, 9A‑9C).

36. Bicyclists traverse the Guys Run Road Crossing by carrying their bicycles up the steps of the railroad embankment, crossing the railroad tracks and riding down Wenzel Drive.  People riding recreational vehicles cross here and it is possible to cross on a motorcycle (N.T. 29‑30, 34, 50‑51, 71, 76‑77).

37. One Wenzel Drive resident uses the bus stop at the Guys Run Road Crossing on a daily basis to travel to work.  He and his family traverse this crossing to access the restaurants, businesses and bowling alley on Freeport Road.  For 39 years, he has used the Guys Run Road Crossing to go to church and visit relatives (N.T. 75‑77).

38. Another resident has owned and lived at Prasnikar’s Tavern on Wenzel Drive for 51 years.  Her patrons and employees frequent the restaurants on Freeport Road for meals by traversing the Guys Run Road Crossing.  A few employees of the businesses and patrons of the bowling alley on Freeport Road visit her Tavern via the Guys Run Road Crossing (N.T. 86‑90; Norfolk Southern Exhs. 3A & 3D).

39. The Tavern owner opines that closing the Guys Run Road Crossing would harm her business.  She collected approximately 100 signatures on a petition opposing elimination of the Guys Run Road Crossing (N.T. 89‑90; Township Exh. 14).
40. In the summer, many people use the Guys Run Road Crossing each day to access the boat launch and the river for fishing and swimming on the Wenzel Peninsula, as well as for the restaurants and businesses on Freeport Road (N.T. 29‑30, 34, 52‑53, 68, 89, 95‑97).
41. The owner of the Harmar Marina believes his business would suffer if the Guys Run Road Crossing closed.  Many of his customers use the Guys Run Road Crossing to access restaurants and businesses on Freeport Road (N.T. 96, 98).

42. No pedestrian accidents have occurred at the Guys Run Road Crossing (N.T. 71, 78‑80, 88‑89).

43. Signs along the roadway warn pedestrians not to cross Freeport Road, except at the Guys Run Road Crossing (N.T. 27‑28; Township Exhs. 10B‑10C).
44. Aside from the Guys Run Road, Wenzel Drive and AVJSA Crossings, no other crossings exist on Freeport Road in this area (N.T. 27‑28; Township Exhs. 1, 10B‑10C).

45. The only access to the Wenzel Peninsula is via the Guys Run Road and Wenzel Drive Crossings (N.T. 31).
46. The Pennsylvania Fish Commission plans to further develop the marina on the Wenzel Peninsula.  During the summer, the launch area operates at capacity (N.T. 34).
47. Private developers anticipate using approximately three acres on the Wenzel Peninsula for a marina and commercial development (N.T. 34‑35, 93‑94).

48. The Wenzel Peninsula is zoned R‑3, which allows residences, private garages, group garages and nursing homes.  Marina operations and businesses located on the Wenzel Peninsula are grandfathered (N.T. 35‑36; Township Exh. 11).
49. The Township submits a subdivision plan for a private road (Wenzel Drive) on the Wenzel Peninsula recorded in June 1897, showing a Township road running across the rail line at the present Guys Run Road Crossing (N.T. 36‑37; Township Exhs. 1 & 12).
50. A survey for the Pennsylvania Railroad Company dated June 6, 1950 shows both Wenzel Drive and Guys Run Road crossing the rail line (N.T. 102‑05; Township Exh. 16).
51. The Township submits a deed dated and recorded in June 1985 for the transfer of real estate on Wenzel Drive that describes the boundaries for the property in part by reference to Guys Run Road (N.T. 91‑92; Township Exh. 15).
52. At one time, the railroad bed at the Guys Run Road Crossing was not as high as it is now.  Vehicles on Guys Run Road traveled at-grade over the railroad tracks at that crossing heading toward the Allegheny River (N.T. 100).

53. That portion of Guys Run Road crossing the rail line has always been open to the public; the Township has never vacated this roadway (N.T. 37‑38, 100‑01).
54. No one has ever posted “No Trespassing” signs or erected any barriers at the Guys Run Road Crossing (N.T. 38, 77‑78).
55. The Township maintains the approaches to the Guys Run Road Crossing (N.T. 63‑64, 70).

56. The Township estimates it will cost $2,100 to repair the approaches to the Guys Run Road Crossing (N.T. 39; Township Exh. 13).

57. The Township agrees to maintain the approaches to the Guys Run Road Crossing up to the right-of-way of Norfolk Southern (N.T. 38, 63‑64, 71).

58. The Township requests that this Commission enforce the 1930 Order of the Public Service Commission requiring Norfolk Southern to maintain its right-of-way at the Guys Run Road Crossing (N.T. 38, 58‑59, 71).
59. Norfolk Southern had previously removed timber between the rails and asphalt within its right-of-way at the Guys Run Road Crossing (N.T. 39‑40, 43‑44, 116; Norfolk Southern Exh. 3E).

60. Pennsylvania Lines, LLC is the owner of the rail line passing over the Guys Run Road Crossing, while Norfolk Southern is the operator (N.T. 108, 123‑24).
61. A single railroad track passes over the Guys Run Road Crossing (N.T. 108).

62. Sixteen trains a day pass over the Guys Run Road Crossing on a class 3 track at 40 miles per hour.  Approximately 4.5 million gross tons of rail traffic travel over this line each year (N.T. 108).

63. Mainly coal trains travel this line, but some grain trains intermixed with local scrap trains also run on this line (N.T. 108).
64. A coal train averages 130 cars in length and each car is 80 feet in length (N.T. 108‑09).

65. Depending upon weather conditions, an average train traveling at 40 miles per hour may take over one mile to stop (N.T. 109).

66. Norfolk Southern anticipates increased rail traffic on this line to serve power plants at Shelocta and Homer City (N.T. 109).

67. Norfolk Southern submits a cross-section drawing of the Guys Run Road Crossing.  From the center line of the track to Freeport Road is 42 feet.  From the center line of the track to Wenzel Drive is 155 feet.  The difference in elevation from the top of the rail to Freeport Road or Wenzel Drive is approximately six feet (N.T. 110‑11; Norfolk Southern Exh. 1).
68. Norfolk Southern submits a map of railroad facilities existing in the 1960’s between the Guys Run Road and the Wenzel Drive Crossings (N.T. 112‑13; Norfolk Southern Exh. 2).
69. Norfolk Southern also presents a series of photographs depicting the Guys Run Road Crossing, together with the intersection of Guys Run Road and Wenzel Drive (N.T. 114‑17; Norfolk Southern Exhs. 3A‑3F).

70. Norfolk Southern is unaware of any other at-grade pedestrian crossings in its Pittsburgh Division, which encompasses the area of southern New York, western Pennsylvania from Harrisburg to the Pennsylvania state line with Ohio, the eastern portion of Ohio, and the northern portion of West Virginia (N.T. 117‑18).
71. Other than the 1930 Order, Norfolk Southern is unaware of any other agreement with the Township, any individual or another entity relating to the Guys Run Road Crossing (N.T. 118, 126‑27).

72. Norfolk Southern opines a pedestrian crossing at Guys Run Road is unnecessary due to safety concerns relating to train speed on the track, the three degree curvature of the rail, and the sight distances at this location (N.T. 118‑19, 131).

73. Norfolk Southern is concerned that debris hanging from the side of a train can pose a safety hazard to people standing alongside the track (N.T. 119-20).
74. Norfolk Southern declines to perform any work or bear any cost to maintain the Guys Run Road Crossing (N.T. 120).

75. Norfolk Southern posits the Township should perform the work and bear the cost to maintain the Guys Run Road Crossing, since this crossing exists solely for the Township’s benefit (N.T. 120‑21).

76. Norfolk Southern also seeks protection from the Township for any liability it may incur as a result of pedestrian injury at the Guys Run Road Crossing (N.T. 121).

77. Norfolk Southern finds no benefit to itself for the Guys Run Road Crossing (N.T. 121).
78. Norfolk Southern is not requesting that PennDOT bear any cost or responsibility for the Guys Run Road Crossing (N.T. 122).

79. Norfolk Southern agrees that Wenzel Drive is a vehicular crossing, but not a pedestrian crossing (N.T. 125).

80. If the Guys Run Road Crossing did not exist, Norfolk Southern agrees the only ingress and egress for residents on Wenzel Drive would be by vehicle (N.T. 125).
81. Residents on Wenzel Drive would have to travel by vehicle to access the bus stop at Guys Run Road if the pedestrian crossing at Guys Run Road did not exist, but there is nowhere to park on Freeport Road (N.T. 125‑26).

82. Norfolk Southern is unaware of any pedestrian accidents at any of the three crossings involved in this case (N.T. 133).
83. Having conducted an on-site inspection on August 21, 2003, the BTS posits the Commission should enforce the 1930 Order (N.T. 136, 139).

84. The BTS notes the Commission has assigned maintenance responsibilities for a pedestrian crossing in at least one other proceeding, to wit, by Order entered August 10, 1993 at Docket No. C-00913746 (N.T. 135‑36; BTS Exh. 1).

85. That case involved a below-grade pedestrian tunnel of approximately eight feet in width that spanned the width of the railroad right-of-way (N.T. 137‑38; BTS Exh. 1).

DISCUSSION


The Township complains that Norfolk Southern has ignored a 1930 Order of the Pennsylvania Public Service Commission, directing the railroad’s predecessor to maintain the Guys Run Road Crossing (Township Exh. 4).  The Township further claims the railroad, by removing timbers and asphalt and failing to maintain the crossing, has allowed a serious public safety hazard to arise that warrants this Commission’s intervention and remediation.  Consequently, the Township, together with the BTS, requests that this Commission enforce the 1930 Order by directing Norfolk Southern to repair and maintain the crossing.  Norfolk Southern initially responds that the Commission possesses no jurisdiction over this pedestrian crossing.
A.
Jurisdiction


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); Peoples Natural Gas Co. v. Pa. P.U.C., 664 A.2d 664 (Pa. Cmwlth. 1995).


Pursuant to Section 501(a) of the Code, 66 Pa. C.S. §501(a), the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Conversely, all public utilities subject to the Code must “observe, obey, and comply” with all Commission orders entered pursuant to its provisions.  66 Pa. C.S. §501(c).  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law, regulation or order, which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).  Under this authority, the Township brings the present action.

1.
The Act of July 26, 1913


One finds authority for the Public Service Commission to enter its 1930 Order in the Act of July 26, 1913 (the “1913 Act”), P.L. 1374, Article V, §12, which granted that Commission in pertinent part:
[the] exclusive power to determine, order and prescribe . . . the just and reasonable manner, including the particular point of crossing, in which the tracks or other facilities of any public service company may be constructed across the tracks . . . of any other public service company at grade, or above or below grade . . . or across any public highway . . . or in which any public highway may be constructed across the tracks . . . of any railroad corporation . . . and to determine, order and prescribe the terms and conditions of installation and operation, maintenance and protection of all such crossings . . . .  The Commission shall also have exclusive power . . . to order any crossing . . . to be relocated or altered or to be abolished . . . upon just and reasonable terms and conditions.
(Emphasis added).  The obvious legislative intent in conferring such broad powers upon the Public Service Commission was to prevent accidents and promote public safety.  Id.


The 1913 Act, however, did not define the terms “crossing” or “public highway.”
  Nor did the 1913 Act define the term “alter.”  Under commonly accepted canons of statutory construction, 1 Pa. C.S. §1903, words and phrases must be construed according to rules of grammar and according to their common and approved usage.  Thus, “alter,” as commonly used, means “to make different without changing into something else.”  Webster’s New Collegiate Dictionary.  Conversely, “abolish” means “to do away with wholly” or “to destroy completely.”  Id.  The distinction proves pivotal in this case.


As noted, supra, the Pennsy applied to the Public Service Commission to abolish the Guys Run Road at‑grade rail-highway crossing (N.T. 9‑10; Township Exh. 2).  But, the Public Service Commission’s 1930 Order granted the Pennsy a certificate of public convenience to merely alter that crossing (N.T. 10‑13; Township Exhs. 3 & 4).  In other words, the Public Service Commission granted the Pennsy authority to make the Guys Run Road at‑grade rail-highway crossing different, i.e., to construct a four-foot wide pedestrian crossing, without changing it into something else.  Quite clearly, the Pennsy was not granted the authority to wholly do away with the at-grade rail-highway crossing at Guys Run Road or to destroy it.  No doubt the Public Service Commission possessed the authority to enter its 1930 Order.  No party did then nor does any party now challenge the authority of the Public Service Commission to enter its 1930 Order.  The question then becomes what effect the 1930 Order has now.

2.
The 1937 Public Utility Code


In 1937, the Pennsylvania Legislature repealed the 1913 Act and enacted the 1937 Public Utility Code (the “1937 Code”), the Act of May 28, 1937, P.L. 1053.  Except as otherwise expressly provided in the 1937 Code, none of the powers or duties conferred or imposed by that enactment upon the Commission and none of the regulations, orders, certificates, permits or licenses made, registered or issued by that Commission were to be construed in anywise to abridge or impair any obligation, duty or liability of any public utility under existing common or statutory law of the Commonwealth.  66 P.S. §1357.  All such obligations, duties, and liabilities were to “remain as heretofore.”  Id.  Except as specifically pronounced in the 1937 Code, nothing therein in any way abridged or altered existing rights of action or remedies in equity or under common or statutory law.  Id.  The Legislature intended the provisions of the 1937 Code to be cumulative and in addition to such rights of action and remedies.  Id.  Thus, the 1930 Order remained in full force and effect after enactment of the 1937 Code.

3.
The Present Code


In 1978, the Pennsylvania Legislature repealed the 1937 Code and enacted the present Public Utility Code (the “Code”), the Act of July 1, 1978, P.L. 598, No. 116, §§1, et seq., 66 Pa. C.S. §§101, et seq.  As in the previous enactment, the Legislature again preserved existing law under the new Code.  Unless specifically modified or revoked therein, all certificates, permits, licenses, orders, rules, regulations or tariffs made, issued or filed under any repealed statute in full force and effect prior to the effective date of the new Code remained in full force and effect upon the same terms and conditions after enactment of the Code.  66 Pa. C.S. §103(b).  Likewise, except as specifically changed by the Code, nothing therein abridges or alters existing rights of action or remedies in equity or under common or statutory law.  66 Pa. C.S. §103(c).  The Code provisions are cumulative and in addition to such rights of action and remedies.  Id.


Section 2702 of the present Code, 66 Pa. C.S. §2702, continues to grant this Commission the exclusive jurisdiction that the 1913 Act originally granted the Pubic Service Commission and the 1937 Code granted its Commission to regulate railroad grade crossings intersecting with public highways.  Bartron v. Northampton County, 342 Pa. 163, 19 A.2d 263 (1941); Pittsburgh Railways Co. v. Pa. P.U.C., 182 A.2d 80 (Pa. Super. 1962) (the Commission’s jurisdiction over railroad-highway crossings is not unlimited, but when it attaches, it is exclusive).  That jurisdiction extends to the approaches of a crossing as well.  Pa. Department of Transportation v. Pa. P.U.C., 440 A.2d 657 (Pa. Cmwlth. 1982).  Confusion in the present case, however, arises from incorrectly applying certain provisions of the existing Code, while ignoring others, to analyze the effect of the 1930 Order on the current Guys Run Road Crossing.


Indeed, the general provision granting the Commission jurisdiction under the present Code over rail‑highway crossings is found in 66 Pa. C.S. §2702(a), which states:
No public utility engaged in the transportation of passengers or property, shall, without prior order of the Commission, construct its facilities across the facilities of any other such public utility or cross any highway at grade or above or below grade or at the same or different levels; and no highway without like order, shall be so constructed across the facilities of any such public utility, and, without a like order, no such crossing heretofore or hereafter constructed shall be altered, relocated, suspended or abolished.
(Emphasis added).  Therefore, in order for a rail‑highway crossing to fall within the Commission’s jurisdiction under the present Code, the road or street involved must be a “highway.”  Section 102 of the Code, 66 Pa. C.S. §102, defines “highway” to mean:
A way or place of whatever nature opened to the use of the public as a matter of right for purposes of vehicular traffic.


For a road or path to be a highway within the meaning of the present Code, that road must meet two criteria.  First, the road must be open to public use as a matter of right and second, it must be open to vehicular traffic.  Consolidated Rail Corp. v. Pa. P.U.C., 463 A.2d 90 (Pa. Cmwlth. 1983).  As to the first criterion, if a road or street is open to public use as a matter of right, it is a highway.  Conversely, if a road or street is not open to public use as a matter of right, it is not a highway.  City of Bethlehem v. Pa. P.U.C., 627 A.2d 244 (Pa. Cmwlth. 1993); Township of Swatara v. Pa. P.U.C., 312 A.2d 809 (Pa. Cmwlth. 1973); Reading Company v. Pa. P.U.C., 333 A.2d 525 (Pa. Cmwlth. 1975); Delaware, Lackawanna and Western Railway Co. v. Shuman, 382 Pa. 452, 115 A.2d 161 (1955).  As to the second criterion, the courts have construed the phrase “vehicular traffic” very broadly.  Bicycles using a road or path may constitute vehicular traffic and a path intended for bicycle use, as well as pedestrians, constitutes a highway.  Consolidated Rail Corp. v. Pa. P.U.C., 463 A.2d 90 (Pa. Cmwlth. 1983).  A bridge, however, constructed solely for pedestrian use is not a highway as 66 Pa. C.S. §102 defines it, because no vehicular traffic was intended or permitted.  County of Bucks v. Pa. P.U.C., 684 A.2d 678 (Pa. Cmwlth. 1996).  


Some evidence exists in this record to find that bicyclists traverse the Guys Run Road Crossing (N.T. 29‑30, 34, 50‑51, 71, 76‑77).  Norfolk Southern and the BTS note, however, that bicyclists may not be riding their bikes, while transiting this crossing (Norfolk Southern M.B. at 8; BTS M.B. at 9‑10; N.T. 29, 77).  But, this argument misses the point.


The case sub judice is an enforcement action under Section 701 of the Code, 66 Pa. C.S. §701.  When it entered its 1930 Order, the Public Service Commission possessed jurisdiction over a “public highway,” i.e., Guys Run Road, as it intersected at‑grade with the rail tracks of the Pennsylvania Railroad Company pursuant to the authority of Article V, Section 12 of the Act of 1913.  No party appealed the 1930 Order.



In the absence of an appeal, the Pennsy conceded validity of the Public Service Commission’s findings, including subject matter jurisdiction, in its 1930 Order.  York Telephone & Telegraph Company v. Pa. P.U.C., 181 Pa. Superior Ct. 11, 121 A.2d 605 (1956).  As a subsequent operator on the same rail line, Norfolk Southern is in privity with the Pennsy.  Therefore, under commonly accepted principles of res judicata, Norfolk Southern must accept the Public Service Commission’s findings in its 1930 Order that it had jurisdiction over the subject matter of the Guys Run Road Crossing.   Hall v. Pa. Board of Probation and Parole, 733 A.2d 19 (Pa. Cmwlth. 1999) (principles of res judicata apply to administrative proceedings).  


Once jurisdiction attached, the 1913 Act empowered the Public Service Commission to prescribe how the crossing should be altered and who should maintain it.  The only restriction was that the terms and conditions prescribed must be just and reasonable.  The 1913 Act, Article V, Section 12.  Nothing in the 1913 Act prohibited the Public Service Commission from ordering alteration of the Guys Run Road Crossing from an at‑grade rail-highway crossing to a pedestrian‑rail crossing.


Moreover, even though a tribunal may have no jurisdiction over a particular subject matter, it may have jurisdiction to determine the question of its own jurisdiction; an unappealed final determination of its subject matter jurisdiction, albeit erroneous, is res judicata as to those litigants.  Commonwealth ex rel. Cook v. Cook, 303 Pa. Superior Ct. 61, 449 A.2d 577 (1982); Connellsville Township Supervisors v. City of Connellsville, 322 A.2d 741 (Pa. Cmwlth. 1974).  This long-recognized principle reflects judicial concern for finality of judgments, even when tribunals without subject matter jurisdiction have rendered those judgments.  Cook, supra.  Stated in simplest terms, litigants and those in privity with them cannot collaterally attack a tribunal’s determination of its own jurisdiction, if a direct appeal has not reversed that determination.  Id.  The issue of subject matter jurisdiction is res judicata even though it was not litigated in the first instance or, indeed, even though the matter was wholly uncontested.  Id.  See also, Kentucky-West Virginia Gas v. Pa. P.U.C., 721 F. Supp. 710 (M.D. Pa. 1989) (unappealed decisions of Commonwealth administrative agencies are entitled to res judicata effect where the agency is acting in a judicial capacity and resolves disputed issues of fact properly before it).


To reinforce the concept of finality of judgments as applied to public utility law, Section 316 of the Code, 66 Pa. C.S. §316, provides:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

See also, Buffalo & Lake Erie Traction Co. v. Pa. Public Service Commission, 67 Pa. Superior Ct. 581 (1917); and J. Berman & Sons, Inc. v. Pa. Department of Transportation, 345 A.2d 303 (Pa. Cmwlth. 1975).  To reiterate, no judicial review reversed or modified the 1930 Order.  No subsequent order of the Public Service Commission or this Commission modified or rescinded the 1930 Order.  Therefore, despite two revisions of the Public Utility Law and the passage of 74 years, the 1930 Order remains in full force and effect today as it did when it was entered.


For its part, Norfolk Southern posits “the Commission’s jurisdiction over the subject crossing ended upon completion of its alteration from a vehicular/pedestrian crossing to a solely pedestrian crossing, or alternatively, upon the enactment of the Public Utility Law with its limiting definition of ‘highway,’ regardless of whether the Commission had power to order such an alteration at that time” (Norfolk Southern R.B. at 7).  Further on, Norfolk Southern admits the Public Service Commission employed the word “alter,” rather than “abolish” in ordering the conversion of the subject crossing from vehicular/pedestrian to pedestrian only.  But, Norfolk Southern postulates “that change in verbiage is purely a matter of semantics, which may have been based upon the [Public Service Commission’s] belief that it retained jurisdiction over the crossing following its alteration to a pedestrian crossing.”  Whether it did or not “is irrelevant” in Norfolk Southern’s view, “as the [Public Service Commission] clearly lost jurisdiction over the crossing once the term ‘highway’ was defined in its present manner under the Public Utility Law of 1937” (Norfolk Southern R.B. at 10).  To buttress its contention, Norfolk Southern relies upon County of Bucks, supra. 


In County of Bucks, the Public Service Commission in 1917 ordered that an at‑grade highway crossing be abolished and directed the Pennsy, Amtrak’s
 predecessor, to construct and maintain an above-grade pedestrian bridge at the same location.  When the bridge became hazardous to those people on the bridge and passengers traveling beneath it, the Commission granted Amtrak’s petition in 1986 and directed Amtrak, at its initial cost, to remove the stairway and barricade it to pedestrians.  After a hearing in 1994, the Commission found Amtrak exempt from any cost allocation, citing 49 U.S.C. §29301(1), which grants Amtrak an exemption from “a tax or fee imposed by a State.”  Instead, the Commission imposed 75% of the costs on the County and the remaining 25% on the Township.



Upon appeal by the County and Township, the Commonwealth Court reversed, holding that the definition of a rail-highway crossing is the intersection of a highway with a railroad’s right-of-way upon which railroad tracks lie and can be at, above or below the grade of the railroad tracks.  “Highway” as defined by Section 102 of the Code connotes vehicular traffic.  A bridge constructed solely for pedestrian use is not a “highway.”  Because the Commission’s authority to allocate costs in a rail-highway crossing must be found within the Code, the Court found the Commission was without jurisdiction to order closing of the pedestrian bridge or allocation of costs.  Unlike the abolition of a crossing in County of Bucks, the Public Service Commission here merely ordered alteration of the Guys Run Road Crossing.  The difference is more than mere semantics.

4.
Alteration of the Guys Run Road Crossing


When the Pennsy applied for its certificate to abolish this crossing, Guys Run Road was a “public highway,” which intersected at‑grade with the tracks of that railroad (Township Exh. 2).  Indeed, one Township witness reminisced how vehicles traveling on Guys Run Road crossed at‑grade over the railroad tracks heading toward the Allegheny River (N.T. 100).  Unlike County of Bucks, supra, the Public Service Commission never abolished this crossing (Township Exhs. 3 & 4).  Contrary to Norfolk Southern’s assertion, the distinction between “abolishment” and “alteration” is not merely a semantic one, but one that carries significant meaning.


Very early, the courts recognized the import of this distinction.  In City of Erie v. Public Service Commission of Pa., 74 Pa. Superior Ct. 265, 268‑269 (1920), the Superior Court of Pennsylvania explained:
Section 12 of article V, [of the 1913 Act] defines with great detail the powers to be exercised by the commission in regard to grade crossings . . . .  The jurisdiction given is exclusive.  It was evidently the intention of the legislature that the whole subject of grade crossings be put under the control of the commission . . . .  Necessarily when crossings are abolished, the part of the street which crosses the railroad tracks can no longer be part of a thoroughfare . . . .  Three words are used in the act, “relocate,” or “alter,” or “abolish.”  We must presume that each of these words has some distinctive meaning.  They are plainly distinguishable.  The commission has power to “relocate” a grade crossing by closing it and providing another in its stead somewhere else.  It has a right to “alter” it, that is to change it from a grade crossing to one overhead or underground, or it can “abolish” it, that is do away with it entirely. The last word is clear, and means that the crossing is to be eliminated.

We are then met with the argument that the act provides such crossings are to be relocated or altered, or abolished according to the plans and specifications to be approved and upon just and reasonable terms to be prescribed by the commission, and that the employment of the words, “according to plans and specifications” bound the commission to such acts as required plans and specifications to accomplish.  We can see nothing in this argument.  The words are not used to limit the powers of the commission, but in amplification of them.  In other words the commission cannot only order the relocation, alteration, or abolition of grade crossings, but they have also control of the methods to be employed in so doing and all the details involved in the work must be approved by them.
Id. (Citations omitted; emphasis added).  


Thus, “alter” and “abolish” are not mere semantic expressions of the same concept as Norfolk Southern suggests.  These words carry distinct meanings for regulation of rail public utilities at rail-highway crossings.  Having merely altered the Guys Run Road Crossing and not abolished it, the Public Service Commission preserved the rail-highway crossing in 1930 by making it something different, i.e., it altered the rail-highway crossing to allow a four-foot wide pedestrian crossing, “without changing it into something else.”  In other words, what had been a rail-highway crossing before the 1930 Order remained a rail-highway crossing thereafter.

5.
Abandonment of Rights


Furthermore, neither the railroad nor the Township abandoned their respective interests in the Guys Run Road Crossing.  No railroad has requested the Commission’s permission to abandon service at this crossing.  The Commission’s approval is a prerequisite for a utility abandonment of service.  See, 66 Pa. C.S. §1102(a)(2).  In Lacy v. East Broad Top Railroad & Coal Co., 168 Pa. Superior Ct. 351, 77 A.2d 706, 708‑709 (1951), the Court addressed the issue of abandonment:
The consent of the Commonwealth may be evidenced by an Act of the General Assembly, or by an official authorized by it to act on its and the State’s behalf. The legislature’s supervisory power in respect of railroads has been committed and delegated to the Public Utility Commission which is “an administrative arm of the Legislature,” whose members are “deputies of the General Assembly to perform legislative work.” It is the representative of the legislature to the extent of its statutory powers. The Public Utility Law of May 28, 1937, P.L. 1053, § 202, as amended, 66 P.S. §1122, authorizes it to grant a certificate of public convenience: “For any public utility to dissolve, or to abandon or surrender, in whole or in part, any service, right, power, franchise, or privilege.”  The Commission is thereby abundantly empowered, on behalf of the Commonwealth, to consent to an abandonment, whether of service or of essential rights and privileges, and except for the legislature itself, is the only organ of government which may grant the Commonwealth’s consent.  The Commission’s certificate of public convenience is the authoritative token of the formal consent of the Commonwealth to an abandonment or surrender.
Id. (Citations omitted; emphasis in original).


In order to find that a right-of-way has been abandoned, there must be an intention to abandon, accompanied by external acts by which the intention is carried out.  Thompson v. The Maryland and Pennsylvania Railroad Preservation Society, 417 Pa. Superior Ct. 216, 612 A.2d 450 (1992) (evidence of weeds and brush grown up along railroad tracks, together with failure to operate trains on and maintain the line, was insufficient to constitute abandonment or intent to abandon).  As the Court explained:
It is well established in Pennsylvania law that in order to show an abandonment of a right-of-way or easement created by deed, the evidence must clearly show some conduct on the ground by the holder of the right-of-way which manifests that he intended to abandon and give up permanently his right to use it.  Such conduct must consist of some affirmative act on his part which renders use of the easement impossible, or of some physical obstruction of it by him in a manner that is inconsistent with its further enjoyment.
Sabados v. Kiraly, 258 Pa. Superior Ct. 532, 535, 393 A.2d 486, 487-88 (1978) (emphasis in original).  The mere fact that Norfolk Southern continues to operate its trains over this line obviously belies any intent on the railroad’s part to abandon either its rail service on this line or its right-of-way rights at this crossing.



For its part, the Township certainly has not abandoned its roadway at this crossing.  Guys Run Road has been a township highway since at least 1897 (Township Exh. 12).  For the Guys Run Road Crossing to be formally abolished, that portion of the highway within the boundaries of the crossing must be expressly vacated, thereafter ceasing to be a part of the Township road system.  Looking once again at the 1930 Order, the Public Service Commission never directed the Township to vacate any portion of Guys Run Road between Freeport Road and the Allegheny River (Township Exh. 4).


Moreover, the law in Pennsylvania has long maintained that a municipality cannot relinquish public rights in dedicated land without legislative authority.  In re Osage Street, 90 Pa. 114 (1879) (the exclusive jurisdiction to open and vacate borough streets, even those once dedicated to public use, is in its councils); Murray v. Allegheny, 136 F. 57 (3d Cir. Pa. 1904); Pittsburg v. Epping-Carpenter Co., 194 Pa. 318, 45 A. 129 (1900); Summerhill v. Sherbine, 88 Pa. Superior Ct. 419 (1926); In re Petition of Freeland, 66 Pa. D. & C.2d 179 (1974); see generally, White v. Twp. of Upper St. Clair, 799 A.2d 188 (Pa. Cmwlth. 2002) (dedication of real property, like a contract, requires both offer and acceptance, in whatever form it takes; dedication is irrevocable).


Likewise, Section 2304 of the Second Class Township Code, 53 P.S. §§65101, et seq., provides the only way a township can renounce the public right in a dedicated street is by a vacating ordinance.  53 P.S. §67304.  Section 2321 of the Second Class Township Code further provides that “[a]ny crossing of a railroad by a road or any vacation of any road crossing a railroad shall be made only under the jurisdiction of the Pennsylvania Public Utility Commission.”  53 P.S. §67321.  The Township never vacated Guys Run Road, and as per Lacy, supra, neither the Public Service Commission nor this Commission ever directed the Township to vacate any portion of Guys Run Road at this crossing.


Therefore, Guys Run Road today remains a highway under Section 2702 of the Code, 66 Pa. C.S. §2702, irrespective of its current condition or whether cars, trucks or buses can access Wenzel Drive from Guys Run Road.  See, Pittsburgh v. Epping-Carpenter Co., supra, (when dedication and acceptance of public property is shown, no part is lost because it is not used through its entire width); Gailey v. Wilkinsburg Real Estate & Trust Co., 283 Pa. 381, 129 A. 445 (1925) (public rights in property dedicated to the public use and accepted cannot be lost by non-user); In re Warnock Street, 189 Pa. Superior Ct. 624, 152 A.2d 789 (1959); Twibill v. Lombard & S.S. P.R. Co., 3 Pa. Superior Ct. 487 (1897); In re Altoona, 479 Pa. 252, 388 A.2d 313 (1978) (dedication does not impose upon a municipality a duty to maintain the roadway in perpetuity; rather, it requires only that municipality make proper and conforming use of dedicated land for as long a period as its designated use continues to serve the public interest); Commonwealth v. Moorhead, 118 Pa. 344, 12 A. 424 (1888) (acceptance of a street or way by user is accordingly not affected by the failure of the municipality to do any work to maintain or improve it).


Of particular import is Reading Co. v. Pa. P.U.C., 333 A.2d 525 (Pa. Cmwlth. 1975), in which the Court held that a 1900 docket entry of the Court of Quarter Sessions declaring a public road on an otherwise pedestrian-only bridge, was competent evidence from which the Commission could find that the bridge was a public highway within the meaning of Section 2702.  The township’s failure to maintain the bridge denominated as a public highway did not constitute an abandonment thereof.  As to the issue of abandonment, the Court stated:
In Pittsburgh v. Epping-Carpenter Co., 194 Pa. 318, 323, 45 A. 129, 131 (1900), the Supreme Court affirmed the lower court opinion which stated: “(i)n Pennsylvania a highway is the property of the people, not of a particular district, but of the whole state, who, constituting as they do the legitimate sovereign, may dispose of it by their representatives and of their pleasure . . . [a] municipality may be charged with the care of a public highway . . . but cannot dispose of it or relinquish the rights of the public unless specifically authorized by the legislature so to do.” (Citations omitted.) . . .We have searched in vain to find authority for Reading's position. Decisional and statutory law on the subject of abandonment and vacation of the public use is voluminous, but nowhere have we found support for the proposition that failure to maintain alone constitutes abandonment.
Id. 333 A.2d 528 (emphasis in original).  Therefore, the mere fact that the appearance of the Guys Run Road Crossing may have changed since the 1930 Order is not dispositive.


While the Commission may have no jurisdiction per se over questions of title to real property or the effect of township ordinances vacating public roadways, it nevertheless bears certain responsibilities to assure safe passage to members of the public traversing rail crossings on public highways.  So to this extent, the Commission must ascertain for itself when its responsibilities attach at a public crossing. 


To reiterate, Guys Run Road has existed at this crossing since at least 1897 (N.T. 36‑37; Township Exh. 12).  A survey for the Pennsylvania Railroad Company dated June 6, 1950 shows Guys Run Road crossing the rail line at this location (N.T. 102‑05; Township Exh. 16).  A deed recorded in June 1985 for the transfer of property on Wenzel Drive describes the boundaries for the property in part by reference to Guys Run Road (N.T. 91‑92; Township Exh. 15).  



No evidence suggests any recorded instrument or Township ordinance ever vacated Guys Run Road at this crossing (N.T. 37).  The crossing has always been open to the public (N.T. 37‑38, 100‑01).  No barriers or signs prevent the public from crossing the railroad tracks at this location (N.T. 38, 77‑78; Township Exh. 8G; Norfolk Southern Exhs. 3A‑3B, 3D‑3E, 3G).  The Township has continuously maintained the disputed portion of Guys Run Road at the crossing (N.T. 22‑23, 38, 47‑48, 63, 70), as well as the approaches thereto (N.T. 63‑64, 70).  Therefore, Guys Run Road is open for public use.


Importantly, residents on the Wenzel Peninsula and Twelve Mile Island, as well as members of the visiting public, traverse the Guys Run Road Crossing to catch a bus, attend church or visit restaurants, businesses and motels located on Freeport Road (N.T. 23, 25‑27, 29‑30, 68, 75‑77, 89, 95‑97; Township Exhs. 1, 7A‑7C, 9A‑9C).  Moving in the opposite direction, the public uses this crossing to patronize a Fish Commission boat launch area, a marina, a tavern and recreational opportunities afforded along the Allegheny River (N.T. 29‑30, 34, 52‑53, 68, 89‑90, 95‑98; Township Exh. 14).  In fact, signs along Freeport Road warn pedestrians not to cross that roadway, except at the Guys Run Road Crossing (N.T. 27‑28; Township Exhs. 10B‑10C).  Bicyclists traverse the Guys Run Road Crossing by carrying their bicycles up the steps of the railroad embankment, crossing the railroad tracks and riding down Wenzel Drive.  People riding recreational vehicles cross here and it is possible to cross on a motorcycle (N.T. 29‑30, 34, 50‑51, 71, 76‑77).


Aside from the Guys Run Road, Wenzel Drive and AVJSA Crossings, no other crossings exist on Freeport Road in this area (N.T. 27‑28; Township Exhs. 1, 10B‑10C).  The only access to the Wenzel Peninsula is via the Guys Run Road and Wenzel Drive Crossings (N.T. 31).  Such traffic may increase in the future with Fish Commission plans to further develop the marina and a private developer anticipating a three-acre marina complex (N.T. 34‑35, 93‑94).  Therefore, Guys Run Road remains today a public highway within the meaning of Section 2702 of the Code, as well as for enforcement purposes under Section 701 of the Code.


Consequently, Norfolk Southern, as the possessor of a right‑of-way interest over Guys Run Road, bears some responsibility for its use of this right-of-way over Guys Run Road, a public highway.   As the foregoing analysis demonstrates, this Commission may determine what rights and responsibilities the Township and Norfolk Southern owe each other vis-à-vis the Guys Run Road Crossing in order to ensure public safety.

6.
The Right of Enforcement


While reciting the underlying reason for the Commission allocating costs to a railroad as owner of a rail line,
 the Court in City of Philadelphia v. Pa. P.U.C., 676 A.2d 1298, 1305‑1306 (Pa. Cmwlth. 1996) also explained the rationale of enforcement as well:


At common law, when a private corporation constructed a railroad which made a bridge necessary at the crossing of a highway, imposed on the private corporation was the duty not only of constructing the bridge but also of maintaining the bridge to enable the public to safely use the highway.  Elliott, The Law of Roads and Streets, §41 (2d Ed. 1900).  See, Smith v. Pennsylvania Railroad Company, 201 Pa. 131, 50 A. 829 (1901).  This common law duty was considered an imperative one and could be enforced by mandamus.  Elliott, supra at §41.  If the railroad company refused to perform its duty to keep a crossing in repair, the municipality where the crossing was located could repair it and recover the cost of those repairs from the railroad company by bringing an action in court.  Id. at §785.  Pittsburgh, Virginia & Charleston Railway Company v. Commonwealth, 101 Pa. 192 (1882).


During the same period, highways, roads and streets were placed under the control of the municipalities through which they ran and the state withdrew from actively building and from maintaining those highways, roads and streets.  Westmoreland Chemical & Color Company v. Public Service Commission, 294 Pa. 451, 144 A. 407 (1928).  Once the municipalities had control over the roads within their borders, the responsibility for maintenance was assigned in agreements between the municipalities and the railroad companies as part of the municipalities’ agreement to the placement of the crossings.  SEPTA I, 140 Pa. Cmwlth. 270, 592 A.2d 797 at 803.  If either party failed to fulfill its part of the agreement, the other party could seek to compel performance of maintenance responsibilities.  Id. at 804.  “This situation is analogous to a common driveway with shared maintenance responsibilities where if one party does not perform or agree to reconstruction, the other party can sue for specific performance.”  Id.
Likewise, the Township here can initiate litigation before this Commission to compel Norfolk Southern to honor its agreement as documented in the 1930 Order to maintain the crossing of its tracks over Guys Run Road to ensure public safety.  See, 66 Pa. C.S. §701.


Furthermore, the same legislation that created the Public Service Commission in 1913 confirmed the common law duty of railroad companies to ensure public safety.  City of Chester v. Pa. P.U.C., 798 A.2d 288 (Pa. Cmwlth. 2002).  The 1913 Act also empowered the Public Service Commission to allocate costs involved with a new crossing to municipalities, because their streets were involved in the crossing, as well as reform any existing easement agreement or order, because no party had the absolute right to occupy a right-of-way making any agreement or order defeasible.  Id.; see also, Bell Atlantic-Pennsylvania, Inc. v. Commonwealth of Pennsylvania, Turnpike Commission, 703 A.2d 589 (Pa. Cmwlth. 1997) (location by public utility within public right-of-way is merely a privilege which is revocable and does not constitute a proprietary interest in permanent location of the facility in the public right-of-way).  It is the ownership interest at the crossing that gives the Commission the authority to allocate costs.  City of Chester, supra.

7.
Summary


Finally, it may be useful to distinguish between jurisdiction and power, because the parties may be confused on this issue.  The terms “jurisdiction” and “power” are not interchangeable.  See, Delaware River Port Authority v. Pa. P.U.C., 408 Pa. 169, 182 A.2d 682 (1962).  Jurisdiction relates to the competency of a tribunal to determine a controversy of a certain class, while power denotes the ability of the tribunal to order a certain result.  Id.  The Commission possesses the competency to determine this controversy relating to enforcement of a 1930 Order of the Public Service Commission.  66 Pa. C.S. §701.  Likewise, the Commission has the power to allocate maintenance responsibilities, because Guys Run Road remains today a public highway within the meaning of either the 1913 Act or Sections 102 and 2702 of the Code, 66 Pa. C.S. §§102 & 2702.  To reiterate, the 1930 Order merely altered the at‑grade rail-highway crossing on Guys Run Road, it did not abolish it.  Whether the Public Service Commission exceeded its power to order its alteration as a pedestrian-rail crossing is irrelevant, because review now of the 1930 Order is barred by the doctrine of res judicata.


In summary, the Commission possesses two independent bases for exercising its jurisdiction in this case, i.e., the right to enforce its orders, 66 Pa. C.S. §701, and the responsibility to ensure public safety at rail-highway crossings, 66 Pa. C.S. §2702.  Either provision supports the Commission’s exercise of jurisdiction to decide the case sub judice.
B.
The Current Condition of the Guys Run Road Crossing


No dispute exists as to the very poor condition of the Guys Run Road Crossing.  The stairway leading up the embankment of the railroad bed from Freeport Road to the crossing is in very poor condition (N.T. 9, 13, 22‑25, 33, 42‑43, 96; Township Exhs. 8G‑8I; Norfolk Southern Exhs. 3A‑3B, 3D).  At some unknown time, Norfolk Southern had removed timber between the rails and asphalt within its right-of-way at the Guys Run Road Crossing (N.T. 39‑40, 43‑44, 116; Norfolk Southern Exh. 3E).  By not keeping the crossing in good repair and, in fact, dismantling it, Norfolk Southern has violated the Public Service Commission’s 1930 Order to maintain the Guys Run Road Crossing (N.T. 9, 13, 42‑43; Township Exhs. 8A​‑8I; Norfolk Southern Exhs. 3A‑3G).  Furthermore, Norfolk Southern, by dismantling the crossing without Commission approval, endangered public safety.  66 Pa. C.S. §2702.
C.
Public Safety


Sixteen trains a day pass over the Guys Run Road Crossing on a single class 3 track at 40 miles per hour (N.T. 32​‑33, 66‑67, 108).  Approximately 4.5 million gross tons of rail traffic travel over this line each year (N.T. 108).  Mainly coal trains travel this line, but some grain trains intermixed with local scrap trains run on it also (N.T. 108).  A coal train averages 130 cars in length and each car is 80 feet in length (N.T. 108‑09).  Depending upon weather conditions, an average train traveling at 40 miles per hour may take over one mile to stop (N.T. 109).  Norfolk Southern anticipates increased rail traffic on this line to serve power plants at Shelocta and Homer City (N.T. 109).


Norfolk Southern opines the Commission should not enforce the 1930 Order due to “significant” safety concerns relating to train speed on the track, the three-degree curvature of the rail, heavy vegetation growth, and limited sight distances at this location, especially during inclement weather (Norfolk Southern M.B. at 8‑10; N.T. 118‑19, 131).  Trains approaching the Guys Run Road Crossing sound off (N.T. 32).  The sight distance at the Guys Run Road Crossing looking westward is approximately 800 feet; the sight distance at this crossing looking eastward is approximately 1,250 feet (N.T. 82; Township Exhs. 8E & 8F).  


Further, Norfolk Southern notes no warning devices are found at the crossing, which is adjacent to a tavern that serves only a limited amount of food and where “people basically come to drink” (N.T. 87; Norfolk Southern Exh. 3A).  Norfolk Southern is concerned that debris hanging from the side of a train can pose a safety hazard to people standing alongside the track (N.T. 119-20).  It is unaware of any other at-grade pedestrian crossings in its Pittsburgh Division, which encompasses the area of southern New York, western Pennsylvania from Harrisburg to the Pennsylvania state line with Ohio, the eastern portion of Ohio, and the northern portion of West Virginia (N.T. 117‑18).


While genuine safety concerns exist at the Guys Run Road Crossing, Norfolk Southern nevertheless overstates them.  In response to the concern about vegetation growth, the Township expresses a willingness to cut back and maintain the same (N.T. 71, 83).  Moreover, Section 2702(b) of the Code, 66 Pa. C.S. §2702(b), provides in relevant part, that “the Commission shall require every railroad the right-of-way of which crosses a public highway at grade to cut or otherwise control the growth of brush and weeds upon property owned by the railroad within 200 feet of such crossing on both sides and in both directions so as to insure proper visibility by motorists.”  Section 2702 also provides the Commission with the authority to require Norfolk Southern to install warning devices at the Guys Run Road Crossing for the accommodation, convenience and safety of the public.  66 Pa. C.S. §2702.


As to the proximity problem of a roadhouse near the crossing, the tavern and the crossing have co-existed for over fifty years without mishap (N.T. 88‑89).  In fact, no recorded accidents have occurred at the Guys Run Road Crossing during the 74 years of its existence (N.T. 71, 78‑80, 88‑89, 133).  Of the 16 trains that pass through this crossing each day, at least some travel at night, when the pedestrian crossing is less heavily used (N.T. 66‑67).  While Norfolk Southern anticipates heavier train traffic in the near future, evidence suggests heavier pedestrian and train travel over this crossing occurred in the past, when this line supported three train tracks, together with a rail passenger station on Freeport Road (N.T. 9‑10, 40‑43; Township Exhs. 2‑4).


Not coincidentally, the Guys Run Road Crossing is the only available pedestrian crossing over the rail tracks from Freeport Road to the Wenzel Peninsula (N.T. 31; Township Exh. 1).  A mining company lagoon blocks access by anyone on the Wenzel Peninsula to the AVJSA Crossing, which is 1,012 feet west of the Guys Run Road Crossing (N.T. 14‑15, 31, 41; Township Exhs. 1 & 5A).  The Wenzel Drive Crossing, which is 1,283 feet east of the Guys Run Road Crossing, is the only alternative to the Guys Run Road Crossing, and it is unsafe for pedestrians (N.T. 18; Township Exhs. 1, 6A‑6D).


The speed limit for vehicular traffic on Freeport Road is 45 miles per hour.  No traffic controls exist on the four lanes of traffic on Freeport Road at the intersection with Wenzel Drive.  No pedestrian crosswalks exist there.  No sidewalks are found along Freeport Road and the Township cannot install sidewalks (N.T. 18‑19, 26‑27, 57‑58, 61‑63, 87‑88, 96; Township Exhs. 1, 6B‑6D, 7C).  A Wenzel Drive resident was killed at the Wenzel Drive Crossing, before gates were installed there (N.T. 61‑62).


In contrast, the only pedestrian crosswalks, a traffic light with “walk” and “don’t walk” signals, and the only bus stop on Freedom Road in this area are located at the intersection of Freeport Road and the Guys Run Road Crossing (N.T. 19, 22‑23, 25‑26, 57, 64‑66; Township Exhs. 1, 9A‑9C).  Signs along the roadway warn pedestrians not to cross Freeport Road, except at the Guys Run Road Crossing (N.T. 27‑28; Township Exhs. 10B‑10C).  Consequently, the only moderately safe pedestrian access to the Wenzel Peninsula is via the Guys Run Road Crossing.



On balance, the Commission should ignore the plea of Norfolk Southern (Norfolk Southern M.B. at 8‑10) and enforce the 1930 Order.  Substantial safety concerns with pedestrians crossing railroad tracks at some other location to access the Wenzel Peninsula, together with residents and visitors on the Wenzel Peninsula crossing the same tracks to access Freeport Road, outweigh more speculative concerns of maintaining the existing Guys Run Road Crossing. The Commission should enforce the bargain that the Pennsy, Norfolk Southern’s predecessor in interest, struck with the Township in 1930 to alter this at‑grade rail-highway crossing at Guys Run Road (Township Exhs. 3 & 4).  It should direct Norfolk Southern to reconstruct the pedestrian crossing that it had no authority to dismantle (N.T. 39‑40, 43‑44, 116; Norfolk Southern Exh. 3E).
D.
Allocation of Responsibilities


The Commission has exclusive authority, pursuant to Section 2702 of the Code, 66 Pa. C.S. §2702, to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail-highway crossing, as well as the exclusive authority to determine and order which party shall perform such work at the crossing and which party shall maintain the crossing in the future in order to prevent accidents and promote public safety.  SEPTA v. Pa. P.U.C., 592 A.2d 797 (Pa. Cmwlth. 1991).  The Commission, pursuant to Section 2702(b) of the Code, 66 Pa. C.S. §2702(b), determines and prescribes the manner in which such crossings may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected.  Pursuant to Section 2702(c) of the Code, 66 Pa. C.S. §2702(c), the Commission may order the relocation, alteration, suspension or abolition of a crossing upon such reasonable terms and conditions as the Commission prescribes.  Pennsylvania Game Commission v. Pa. P.U.C., 651 A.2d 596 (Pa. Cmwlth. 1994).



Additionally, the Commission, pursuant to Section 2704(a) of the Code, 66 Pa. C.S. §2704(a), has the exclusive authority to assess the costs of any work it orders upon the concerned parties to a proceeding in such proper proportions as the Commission may determine.  The Commission determines what parties are concerned within the meaning of 66 Pa. C.S. §2704(a) and §2702(c).  County of Chester v. Pa. P.U.C., 408 A.2d 552 (Pa. Cmwlth. 1979); Consolidated Rail Corp. v. Pa. P.U.C., 671 A.2d 24 (Pa. Cmwlth. 1995).  In apportioning costs in rail-highway crossing cases, the Commission is not limited to any fixed rule, but takes all relevant factors into consideration, the only requirement being that its order must be just and reasonable.  Wheeling and Lake Erie Railway Co. v. Pa. P.U.C., 778 A.2d 785 (Pa. Cmwlth. 2001); Greene Twp. v. Pa. P.U.C., 668 A.2d 651 (Pa. Cmwlth. 1995); AT&T v. Pa. P.U.C., 737 A.2d 201 (Pa. 1999).  


Among the factors that the Commission may consider are: (1) which party built the crossing; (2) whether the roadway existed before or after construction of the crossing; (3) the relative benefit conferred on each party with the construction of the crossing; (4) whether either party is responsible for the deterioration of the crossing, which has led to the need for its repair, replacement or removal; and (5) the relative benefit that each party will receive from the repair, replacement or removal of the crossing.  Green Twp., supra.  The Commission may consider other factors as well.  Bell Atlantic-Pa. Inc. v. Pa. P.U.C., 672 A.2d 352 (Pa. Cmwlth. 1996); and PECO Energy Co. v. Pa. P.U.C., 791 A.2d 1155 (Pa. 2002).


Nothing in the present record, however, serves to discredit the findings of the Public Service Commission in its 1930 Order allocating maintenance responsibilities among the parties.  As the operator of the rail line and the entity assuming responsibility for the railroad right-of-way (N.T. 108, 123‑24), Norfolk Southern must, at its sole cost and expense, repair the four-foot wide pedestrian walkway at the Guys Run Road Crossing by replacing within its right-of-way the timber and asphalt that it removed (N.T. 39‑40, 43‑44, 116; Norfolk Southern Exh. 3E).  In addition, Norfolk Southern shall, at its sole cost and expense, clear all vegetation within 200 feet of either side of the crossing along its right-of-way.  See, 66 Pa. C.S. §2702(b).  Norfolk Southern shall, at its sole cost and expense, supply all flaggers and protective devices required to perform this work in a safe and orderly manner.  Norfolk Southern shall complete this work within 45 days of entry of the Commission’s Order in this case.  Thereafter, Norfolk Southern shall maintain the pedestrian crossing within its right-of-way and maintain vegetation clearance along its right-of-way as aforesaid.


For its part, the Township agrees, at its sole cost and expense, to maintain the approaches to the Guys Run Road Crossing up to the railroad right-of-way (N.T. 38, 63‑64, 71).  This agreement includes replacing the stairway leading up the railroad embankment from Freeport Road to the crossing (N.T. 39; Township Exh. 13).  In addition, the Township shall, at its sole cost and expense, clear any vegetation within public right‑of‑way that is within line of sight of the crossing along the rail line, but outside the railroad right-of-way.  Likewise, the Township shall complete this work within 45 days of entry of the Commission’s Order in this case.  Both parties shall cooperate with each other and notify each other of any and all work that it plans to perform at this crossing.


No other utility appeared at the hearing and it does not appear the facilities of any other utility are involved in this crossing.  Nevertheless, to the extent the facilities of any other utility are involved, each such utility should be assigned future maintenance responsibilities for its own facilities at the crossing upon the terms and conditions herein stated.


For the foregoing reasons, I recommend that the Commission grant the Township’s complaint, deny Norfolk Southern’s motion to dismiss the complaint and enforce the 1930 Order of the Public Service Commission that established maintenance responsibilities for the Guys Run Road Crossing.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, 2702 & 2704.
2. The Commission possesses exclusive authority in the Commonwealth to order the construction, alteration, protection, suspension or abolition of a rail-highway crossing, as well as the exclusive authority to determine and order which parties should perform such work at the crossing and which parties must maintain the crossing in the future, all to effectuate the prevention of accidents and promote the public safety.  66 Pa. C.S. §§2702 & 2704.
3. The Commission possesses the exclusive authority to assess the cost of the work to be performed upon the concerned parties in such proper proportions as it may determine.  66 Pa. C.S. §2704.
4. In apportioning costs in rail-highway cases, the Commission is not limited to any fixed rule, but takes into consideration all relevant facts, the only requirement being that its order must be just and reasonable.
5. The allocation of costs for this project and the assignment of future maintenance responsibilities as set forth in the following Recommended Order are fair, just and equitable to each party.
RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED:

1. That the complaint of Harmar Township against Norfolk Southern Railway Company at Docket No. C‑20030526 is hereby granted.

2. That the motion of Norfolk Southern Railway Company to dismiss the complaint is hereby denied.

3. That Norfolk Southern Railway Company, at its sole cost and expense, shall, within 45 days of entry of the Commission’s Order, furnish all material and perform all work necessary to repair the four-foot wide pedestrian walkway at the Guys Run Road Crossing by replacing within its right-of-way the timber and asphalt that it removed in contravention of the 1930 Order of the Pennsylvania Public Utility Commission at Application Docket No. 21878-1930.
4. That Norfolk Southern Railway Company, at its sole cost and expense, shall, within 45 days of entry of the Commission’s Order, clear all vegetation within 200 feet of either side of this crossing along its right-of-way.
5. That Norfolk Southern Railway Company, at its sole cost and expense, shall supply all flaggers and protective devices required to perform its work in a safe and orderly manner.

6. That Norfolk Southern Railway Company, at least ten (10) days before the start of work, shall notify all parties of record in writing of the actual date when it will commence work on this project.
7. That Norfolk Southern Railway Company, at its sole cost and expense, shall furnish all material and do all work necessary to maintain the subject crossing within its right-of-way and maintain vegetation clearance within its right-of-way within 200 feet of the subject crossing.
8. That Norfolk Southern Railway Company, at its sole cost and expense, shall maintain its facilities at the subject crossing in a safe and satisfactory condition.
9. That Harmar Township, having agreed to do so, at its sole cost and expense, shall, within 45 days after entry of the Commission’s Order in this case, furnish all material and do all work necessary to repair the approaches to the Guys Run Road Crossing up to the railroad right-of-way, including replacing the stairway leading up the railroad embankment from Freeport Road to this crossing.
10. That Harmar Township, having agreed to do so, at its sole cost and expense, shall, within 45 days after entry of the Commission’s Order in this case, furnish all material and do all work necessary to clear any vegetation within public right‑of‑way that is within line of sight of this crossing along the rail line, but outside the railroad right-of-way.

11. That Harmar Township, at least ten (10) days before the start of work, shall notify all parties of record in writing of the actual date when it will commence work on this project.
12. That Harmar Township, having agreed to do so, at its sole cost and expense, shall furnish all material and perform all work necessary to maintain the approaches to the Guys Run Road Crossing up to the railroad right-of-way.

13. That Harmar Township, having agreed to do so, at its sole cost and expense, shall furnish all material and do all work necessary to maintain vegetation clearance within public right‑of‑way that is within line of sight of this crossing along the rail line.

14. That all parties shall cooperate with each other and notify each other in writing of any and all work that it plans to perform at this crossing at least ten (10) days before commencing the work.
15. That any involved non-carrier utilities, at their respective sole cost and expense, shall furnish all material and do all work necessary to maintain their respective facilities in the vicinity of the subject crossing.
16. That this Order, insofar as it assigns the costs of the project to the parties involved in this project, is without prejudice to their right(s) to recover the costs from others in accordance with any lawful agreement.
17. That within ten (10) days of completion of the work herein directed, the parties shall certify to the Secretary for the Commission that they have completed their respective work responsibilities at this crossing.
18. That upon receipt by the Secretary for the Commission of certification by Harmar Township and Norfolk Southern Railway Company of their respective completion of the improvement work herein directed at the subject crossing, the docket for this case shall be marked as closed.

Date:  July 1, 2004


















John H. Corbett, Jr.







Administrative Law Judge

� 	Compare.  Section 102 of the present Code, 66 Pa. C.S. §102, defines “highway” as “a way or place of whatever nature open to the use of the public as a matter of right for purposes of vehicular traffic.”


� 	The National Railroad Passenger Corporation.


� 	While Pennsylvania Lines, LLC is the owner of the rail line passing over the Guys Run Road Crossing, Norfolk Southern is the operator and it does not contest the fact that it is the proper party to this proceeding (N.T. 108, 123�24).





