BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Dean Barr/Lionville Dairy Queen


:

  





:




v.





:

C-20031579







:

PECO Energy Company



:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On October 16, 2003, Dean Barr (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent) alleging, inter alia that in June 2002 PECO informed Complainant that it (PECO) had been billing Complainant improperly since May 2000; that Complainant received a back bill of $38,000; that this financial burden has come close to putting Complainant’s business (Lionville Dairy Queen) out of business; that Complainant has been struggling to pay PECO the payment arrangement of current charges plus a back bill payment, which averages $6,000/month; that Complainant’s back bill balance is $20,202; that Complainant’s business is seasonal; and that Complainant is unable to continue making the payments over the winter months.



Complainant further averred that PECO has been paid $18,000; that it has come to Complainant’s attention that PECO is required by regulation to read and verify commercial meters every six months; that if PECO had done so, PECO could have avoided the problem; and that Complainant should not be liable for PECO’s failure to follow the regulation.  Complainant requests that the remaining back bill balance of $20,202 be waived and that Complainant be refunded the $18,000 already paid.

PECO duly filed an Answer admitting that Complainant was not billed for any electric usage from April 2000 to May 2002.  PECO denied that it violated the Public Utility Code, the Commission’s regulation or PECO’s tariff.  By way of further response, PECO averred that Complainant was rebilled for this period and was provided payment arrangements extending for 24 months.  PECO seeks dismissal of the Complaint.



A telephonic hearing was held on May 21, 2004.  Complainant appeared and testified.  Respondent appeared by counsel, presented one witness and introduced four exhibits.  The record was closed on May 21, 2004.

FINDINGS OF FACT



1.
Complainant is Dean Barr who operates the Lionville Dairy Queen, 240 Eagleville Boulevard, Exton, PA 19341.



2.
Respondent is PECO Energy Company.



3.
Complainant’s gas and electric accounts were opened on April 10, 2000 as two separate accounts, but Complainant was only billed for gas (N.T. 33-34) because only the gas account was activated for billing (N.T. 35) due to PECO’s error (N.T. 49).


4.
In September or October 2000, Complainant received a gas shut off notice (N.T. 9).



5.
Complainant took the shut off notice to PECO and the gas account was brought up to date (N.T. 11-12, 15).



6.
In December 2000, PECO commenced an automatic meter reading initiative and on December 6, 2000, PECO discovered that there were two accounts, but that the electric account had not been activated for billing (N.T. 35-36).


7.
PECO referred the matter to its revenue protection department to verify the situation (N.T. 36).


8.
On March 28, 2002, a revenue protection department representative went out and obtained a meter reading from the electric meter (N.T. 37).


9.
On April 24, 2002, PECO obtained an application from Complainant indicating that he was responsible for electric service as of April 10, 2000 (N.T. 37, 40-41; PECO Exhibit No. 2).


10.
On May 5, 2002, PECO back billed Complainant for unbilled electric usage from April 10, 2000 to May 5, 2002 in the amount of $35,822.69 plus sales tax of $2,149.16 based upon an actual reading (N.T. 37-38, 41; PECO Exhibit No. 3).


11.
Complainant and PECO then entered into a payment agreement whereby Complainant would pay current bills plus $1,500/month on the previously unbilled usage (N.T. 18).  Complainant made various payments (PECO Exhibit No. 1).


12.
On May 23, 2003, Complainant filed an informal complaint with the Bureau of Consumer Services (BCS) and PECO Exhibit No. 4 is a copy of the BCS Decision (Case No. 1394361) dated June 24, 2003 wherein Complainant was ordered to pay $3,909.00 plus the then current charge of $3,438.30 by June 30, 2003 and thereafter to pay current charges plus $1,542/month on the account balance (N.T. 42-45).


13.
Complainant made various payments after the BCS decision; the last payment having been made on April 19, 2004 (PECO Exhibit No. 1).


14.
Complainant seeks to be excused for all electric bills prior to December 2001, but is willing to pay all bills subsequent thereto (N.T. 29).


15.
During the time Complainant was not being charged for electric, Complainant was aware that he was using electric service (N.T. 29).



16.
The balance as of May 6, 2004 on Complainant’s account is $31,205.14 and the past due amount is $18,444.09 (N.T. 46).


17.
PECO seeks payment of the past due amount on Complainant’s account and then current charges plus $1,542/month (N.T. 46).

DISCUSSION



In this proceeding, Complainant testified that he seeks to be excused from payment for his commercial electric account from May 2000 to December 2001 (N.T. 29) because, due to the admitted error by PECO, Complainant was not billed for electric usage at his Lionville Dairy Queen establishment in Exton, PA.  (Complainant was actually back billed for previously unbilled service from April 10, 2000 to May 5, 2002.)


The record evidence discloses, inter alia, that Complainant’s gas and electric accounts were opened on April 10, 2000 as two separate accounts, but Complainant was only billed for gas (N.T. 33-34) because only the gas account was activated for billing (N.T. 35) due to PECO’s error (N.T. 49); that in December 2000, PECO commenced an automatic meter reading initiative and on December 6, 2000, PECO discovered that there were two accounts, but that the electric account had not been activated for billing (N.T. 35-36); that PECO referred the matter to its revenue protection department to verify the situation (N.T. 36); that on March 28, 2002, a revenue protection department representative went out and obtained a meter reading from the electric meter (N.T. 37); that on April 24, 2002, PECO obtained an application from Complainant indicating that he was responsible for electric service as of April 10, 2000 (N.T. 37, 40-41; PECO Exhibit No. 2); and that on May 5, 2002, PECO back billed Complainant for unbilled electric usage from April 10, 2000 to May 5, 2002 in the amount of $35,822.69 plus sales tax of $2,149.16 based upon an actual reading (N.T. 37-38, 41; PECO Exhibit No. 3).



The record also discloses, inter alia, that after the back billing, Complainant and PECO entered into a payment agreement whereby Complainant agreed to pay current bills plus $1,500/month on the previously unbilled usage (N.T. 18); that  Complainant made various payments (PECO Exhibit No. 1); that on May 23, 2003, Complainant filed an informal complaint with the Bureau of Consumer Services (BCS); that on June 24, 2003, the BCS rendered a decision (Case No. 1394361) wherein Complainant was ordered to pay $3,909.00 plus the then current charge of $3,438.30 by June 30, 2003 and thereafter to pay current charges plus $1,542/month on the account balance (N.T. 42-45); that Complainant made various payments after the BCS decision; the last payment having been made on April 19, 2004 (PECO Exhibit No. 1); that during the time Complainant was not being charged for electric, Complainant was aware that he was using electric service (N.T. 29); and that the balance as of May 6, 2004 on Complainant’s account was $31,205.14 with the past due amount being $18,444.09 (N.T. 46).


At the outset, it must be noted that there is no question as to accuracy of the measured electric usage during the unbilled period (April 10, 2000 to May 5, 2002) because the make-up bill sent by PECO to Complainant was based upon actual readings.  Further, it has been held that in the absence of customer culpability, a utility can back bill for up to four (4) years.  Thus, in Angie’s Bar v. Dusquesne Light Company, 72 Pa. P.U.C. 213 (1990), the Commission held that a four (4) year statute of limitations applied to a company’s rebillings due to an inaccurate calculation of bills.  In that case, the Commission stated, inter alia,


Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of underbillings.  Also, while expressly applying only to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission’s regulations at Sections 56.35 and 56.83(7).  We can find no distinguishing factor which would suggest that a different time limitation for commercial customers should be applied.  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986.



In the instant matter, the applicable period of time is from April 10, 2000 to May 5, 2002, which falls within the four-year permissible period.


So, too, in the case of West Penn Power v. Nationwide Mutual Insurance Company, 228 A.2d 218, 209 Pa. Super. 509 (Super. 1967), the Superior Court of Pennsylvania permitted the utility to collect the amount that it should have billed and been paid for based on quantities of electricity actually supplied (and the utility was not subject to defenses of accord and satisfaction, payment, estoppel or breach of contract) but the only issue was whether defendant had paid in full for electricity furnished it by the utility.



In the instant matter, there is no dispute as to the accuracy of the quantity of electricity supplied since the disputed make-up billing was based upon actual meter readings.



Further, the Public Utility Code at 66 Pa. C.S.A. §1303 provides, inter alia,

No public utility shall, directly or indirectly, by any device whatsoever, or in anyway, demand or receive from any person, corporation or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.


In the instant matter, to permit Complainant to receive electricity free of charge during the unbilled period would, in effect, constitute a violation of 66 Pa. C.S.A. §1303 and is impermissible.  Moreover, to excuse payment by Complainant for electricity measured and consumed would constitute preferential treatment to Complainant vis a vis other electric consumers who were required to pay for consumed electric; and indeed, would be tantamount to awarding monetary damages to Complainant for PECO’s failure to properly bill Complainant.  In this regard, the law is clear, the Commission is without authority to award monetary damages.  This is within the province of the court system.  See:  Litman v. Peoples Nat’l Gas Co., 449 A.2d 720 (1982); Behrend v. Bell Tel Co., 242 Pa. Super. 47, 363 A.2d 1152 (1976); See also:  Piatt v. Met Ed. G, 53 Pa. PUC 370 (1979); Robbins v. Bell Tel. Co. of Pa., 53 Pa. PUC 1 (1979); Bones v. Bates Taxi, Inc., 51 Pa. P.U.C. 346 (1977); Perr v. Bell Tel. Co. of Pa., 52 Pa. P.U.C. 261 (1977); Sarkis v. Zanella Transit, 50 Pa. P.U.C. (1976); Grandview Properties v. Equitable Gas Co., 49 Pa. P.U.C. 728 (1976).



It must be further recognized that despite PECO’s admitted error, Complainant certainly knew that his business was consuming electricity (indeed, he originally opened an electric account for his business in approximately April 2000), and that he was only receiving bills for gas consumption.  Nevertheless, Complainant did nothing to correct the situation.  As a prudent business person, Complainant knew or should have known that at some point he would have to pay for the electric consumed by his business and, indeed, he did acknowledge his responsibility for the electric bill in April 2002 (see Finding of Fact No. 9 and PECO Exhibit No. 2).



While PECO’s conduct in the delayed billing constituted inadequate service under 66 Pa. C.S.A. §1501, nevertheless to permit forgiveness of the disputed backbilling for electric service unquestionably rendered is, as aforesaid, unreasonable and impermissible.  What is reasonable under the circumstances is to afford Complainant a reasonable payment plan, and at the same time to impose upon PECO a civil penalty for the inadequate billing service.



It is again to be noted that the unbilled electric consumption for which a make-up bill was rendered for $37,971.85 was for a period of approximately 25 months (April 10, 2000 to May 5, 2002).  Therefore, it is reasonable to allow Complainant a similar period of approximately 25 months within which to pay the amount for the undisputed unbilled electric consumption.  The Bureau of Consumer Services (BCS) Decision required, inter alia, that Complainant pay current electric/gas bills plus $1,542.00/monthly on the due date of each month (PECO Exhibit No. 4) starting July 2003.  This results in total payments amounting to $38,550.00 over a 25 month period which reasonably approximates the bill for prior unbilled usage.  Of course, Complainant will not be required to pay more than the make-up bill and therefore the last electric payment would have to be adjusted downward so as not to result in an overpayment.  The Administrative Law Judge finds and concludes that that payment order of the BCS is reasonable and proper.  However, although Complainant did make some payments on the BCS order, Complainant has not fully complied therewith.  According to the record evidence, Complainant’s balance as of May 6, 2004 was $31,205.14, of which $18,444.09 was past due.  Therefore, the Complaint will be dismissed and the June 24, 2003 BCS Decision will be affirmed.  Under existing law, a catch-up order will be issued and a continuation of the BCS monthly payment order will be required.



The foregoing determination, however, does not fully dispose of this matter because, as aforesaid, PECO did violate 66 Pa. C.S.A. §1501 by providing unreasonable service in its billing practice with respect to Complainant.  While it could conceivably be argued that PECO’s first service inadequacy (not activating Complainant’s electric account for billing when the account was opened on April 20, 2000) should be excused as a mere inadvertence, it cannot reasonably be argued that PECO’s failure to rebill until May 5, 2002 after the December 2000 discovery of the first error should also be excused.  This clearly is a service inadequacy for which a civil penalty will be imposed.



An appropriate Order will be issued encompassing all of the foregoing.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has failed to meet his burden of proof that he should be excused from paying for all electric energy consumed by his business.



3.
Respondent was in violation of 66 Pa. C.S.A. §1501 in failing to provide adequate and reasonable electric billing service.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Dean Barr/Lionville Dairy Queen against PECO Energy Company at Docket Number C-20031579 is hereby dismissed.



2.
That within fifteen (15) days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Dean Barr/Lionville Dairy Queen in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003.



3.
That within thirty (30) days of the entry of the Final Commission Order, Complainant shall pay to PECO Energy Company the amount submitted in the bill issued pursuant to Paragraph 2 of this Order.

4.
That in addition to the payment required under Paragraph 3 of this Order, Complainant shall pay to PECO Energy Company the monthly amounts required under the June 24, 2003 decision of the Commission’s Bureau of Consumer Services (BCS Case No. 1394361) which required Complainant to pay $3,909.00 plus the then current charge of $3,438.30 by June 30, 2003 and thereafter to pay current charges plus $1,542.00 per month on the account balance.
5.
That PECO Energy Company shall not charge late payment fees to Complainant’s account so long as Complainant complies with the payment terms set forth in this Order; but if Complainant fails to comply with the terms of this Order, PECO Energy Company may charge such late payment fees and may take any other action authorized by applicable laws, tariffs and/or the Commission’s Rules and Regulations.



6.
That for violating 66 Pa. C.S.A. §1501, Respondent PECO Energy Company shall pay a civil penalty of One Thousand  Dollars ($1,000.00) by sending a certified check or money order within twenty (20) days after service of the Commission’s Order to:





Pennsylvania Public Utility Commission





Post Office Box 3265





Harrisburg, PA 17105-3265



7.
That this matter be marked closed.

Date:
July 7, 2004




___________________________________








Herbert Smolen







Administrative Law Judge
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