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HISTORY OF THE PROCEEDINGS


On September 24, 2003, Ronald Clark, Jr. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had assured him that his payments would come down, but that he found his bills were higher and higher.  He asked that the Commission investigate the Respondent’s practice and direct it to keep its promise.  


On October 23, 2003, the Respondent filed an answer to the complaint denying the charges.  It stated that the Complainant had a budget billing of $125 a month, that his budget bills were revised every three months to ensure his projected usage to be in line with his budget, and that his usage exceeded his budget resulting in an accumulating account balance.  It also stated that on July 31, 2003, the Commission’s Bureau of Consumer Services (BCS) issued a mediation decision requiring the Complainant to pay monthly the budget bill of $245 and $15 on the arrearage.



On April 20, 2004, a telephonic hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Laureto Farinas, Esquire.


The record was closed on April 20, 2004.
FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s, taking gas service at 2818 N. Taylor Street, Philadelphia, PA.  He separated from his wife who lives at this address with three children (N.T. 12-16; PGW Exhibit 1).


2.
The Complainant’s gas appliances consist of a stove, a water heater, and a washing machine.  The washing machine was installed in 2003 (N.T. 16-19).  


3.
On June 29, 1998, the Complainant owed the Respondent $27.07.  The amount owed kept growing:  from $612.42 on January 28, 2000 to $2,262.43 on May 25, 2001, the reason being that his monthly payment of $125 did not keep up with his account balance resulting from high winter bills (N.T. 36-38; PGW Exhibit 1).


4.
The Complainant paid monthly $129 on July 24, 1997, $600 on September 11, 1997, $128 six times in 1998, and $125 for the period from August 24, 1998 to March 29, 2004 (PGW Exhibit 2).



5.
On August 6, 2001, the Complainant entered into an agreement with the Respondent, by which the Complainant paid $125 a month.  He continued paying this amount even after he had filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) in 2003.  After the Complainant had made sixteen $125 payments and because his account balance kept growing, the Respondent decided to terminate the agreement and declared that all the monies owed became due (N.T. 39; PGW Exhibit 2).


6.
On July 31, 2003, the BCS issued a mediation decision requiring the Complainant to pay monthly a regular budget amount of $260 and $15 on the arrearage.  The arrearage at the time was $4,278.11 (PGW Exhibit 5).



7.
On March 26, 2004, the Complainant owed the Respondent $4,653.36 ($4,778.36 - $125) (PGW Exhibits 1 and 2).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that he does not have to pay the increased amounts requested by the Respondent.



The Complainant testified that since 1996, he has had a payment agreement with the Respondent, and that this payment agreement only required him to pay $156 a month, later, $125 a month.  He also testified that he paid this amount for several years, and that this arrangement would finally reduce the monthly payment.  He could not imagine owing the Respondent $4,000 and being required to pay $275 a month (N.T. 8-12, 22).



The Respondent testified that the Respondent and the Complainant entered into an agreement on August 6, 2001 which required the Complainant to pay the Respondent $125 a month for gas service and that the Complainant has not breached this agreement.  But because the Complainant’s account balance kept growing, which results from high winter bills, the Respondent ended the agreement, declaring that the agreement was breached and that all monies owed by the Complainant became due and payable.  Because of the Respondent’s action, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  


On June 29, 1998, the Complainant owed the Respondent only $27.07.  The amount owed increased from $612.42 on January 28, 2000 to $2,262.43 on May 25, 2001.  On August 6, 2001, the Complainant and the Respondent entered into an agreement by which he paid $125 a month.  But the amount owed kept growing from $2,262.43 to $4,278.11 on July 31, 2003 because of high increased usage in winter months.  On July 31, 2003, BCS issued a mediation decision requiring the Complainant to pay monthly $260 and $15 on the arrearage.  He kept paying only $125 a month.  


A budget bill is not a fixed amount.  It is the average cost of gas service over a 12- month period.  A budget bill can be reviewed and adjusted three times during the billing period in order to keep in line with actual or projected changes.  See the Respondent’s Gas Tariff §4.5B
 (PGW Exhibit 3).  Therefore, a budget bill may increase or decrease depending on a customer’s consumption.  It encourages conservation and prevents a customer from sliding further into financial difficulties.  If a customer is not placed on the plan, it is more likely that the Customer will pay the full amount of the bill during low usage months, but will not set aside enough money to pay for the additional usage in high consumption months.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Ronald Clark, Jr. against Philadelphia Gas Works at Docket No. Z-01362322 is dismissed.


2.
That within fifteen (15) days the date of the Commission’s Order  is entered in this case, the Respondent shall tender a bill to the Complainant in the net total amount due to become current with the payment arrangement contained in the July 31, 2003 determination of the Bureau of Consumer Services at BCS Case No. 1362322.
3.
That within thirty (30) days of the date the bill mentioned in Paragraph 2, above, is issued, the Complainant shall pay to the Respondent the amount of the bill so tendered to him to become current with the payment arrangement contained in the July 31, 2003 determination of the Bureau of Consumer Services and shall simultaneously pay, on or before the monthly billing due date, his budget bills (as from time to time recalculated based upon usage) plus $15 per month towards his overdue account balance.



4.
That if the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall the Respondent terminate service to the Complainant except for valid safety or emergency reasons.



5.
That if the Complainant fails to adhere to the terms of this Order, the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Pa. Code Chapter 56.

Date:  July 13, 2004




________________________








Ky Van Nguyen







Administrative Law Judge
� 	The BCS mediation decision required the Complainant to pay monthly the regular budget amount of $260 and $15 on the arrearage.  See Findings of Fact No. 6 below.


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	A utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).
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