BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Geary D. Meehan
:


: 

v.
:    
C‑20042661

:

ALLTEL Pennsylvania, Inc.
:

INITIAL DECISION

Before

James D. Porterfield

Administrative Law Judge

HISTORY OF THE PROCEEDING
This decision dismisses Geary D. Meehan’s complaint and grants the motion of ALLTEL Pennsylvania, Inc. (ALLTEL or Respondent), to dismiss the complaint, without hearing, because the complaint fails to allege, either expressly or by implication—as it must—that the Respondent violated a statute which the Commission has jurisdiction to administer or violated a regulation or order of the Commission and because the Pennsylvania Public Utility Commission does not have jurisdiction over the implied subject matter of the complaint (i.e., inside wiring matters). Thus, the Commission has no power to remedy the complaint.

On March 22, 2004, Geary D. Meehan (Meehan or Complainant) filed his complaint with the Commission against ALLTEL. Meehan complains that if a customer does not subscribe to ALLTEL’s Protection Plus inside wire maintenance plan and if that customer complains of a line problem, ALLTEL “threatens” a customer with possible repair charges if ALLTEL determines that there is no problem with ALLTEL’s facilities, on ALLTEL’s side of the demarcation point, and the customer wants ALLTEL to correct the problem.
On April 14, 2004, ALLTEL filed an answer and new matter to the complaint, along with a motion to dismiss the complaint. Under 52 Pa. Code §5.101(d), ALLTEL served Meehan with a Notice to Plead to the motion within ten days. Meehan did not file a response to the motion.
Notice to the parties, dated April 29, 2004, advised Meehan that “52 Pa. Code §5.101 specifies that the person who filed the complaint has ten (10) days from the date the motion was served on you [i.e., the Complainant] to file an answer.” Meehan has not answered the motion to dismiss.

The motion to dismiss the complaint is granted under 52 Pa. Code §5.21(d), which provides that a complaint may be dismissed without a hearing if the hearing is unnecessary and it is in the public interest to dismiss the complaint.

The record closed July 8, 2004. Briefs were not filed. No hearing has been scheduled.
DISCUSSION
The Commission has said that when faced with a motion for summary judgment or the equivalent—e.g., a motion to dismiss—a pro se complainant, like Geary D. Meehan, will be given an opportunity to orally explain the perceived grievance or claim against a respondent utility before a motion for summary judgment will be granted: The pleadings alone are an insufficient basis for granting a motion for summary judgment.
 A presiding officer’s decision to dismiss a complaint after the complainant fails to reply to the motion to dismiss—after having been given adequate notice to file an answer or response—is the equivalent of granting a motion for summary judgment—i.e., the party’s claim is extinguished without a hearing and without a remedy. Thus, under compelling circumstances, a complaint may be dismissed as being in the public interest without giving a complainant an opportunity to explain a complaint by holding a hearing.

The Commission’s actions, in the discharge of its duties under the Public Utility Code, must serve, or must be consistent with, the public interest.
  If dismissing a complaint without a hearing (which appears to be unnecessary) is in the public interest, then the Commission may do so.

Meehan’s complaint was filed under Section 701 of the Public Utility Code.
 Under Section 701 a complaint must allege, whether expressly or impliedly, that a jurisdictional utility has violated a “statute which the commission has jurisdiction to administer” or violated a “regulation or order of the commission.” Meehan’s complaint mischaracterizes as a “threat” reasonable notice and disclosure to a subscriber to regulated services who does not subscribe to ALLTEL’s unregulated Protection Plus inside wire maintenance plan that ALLTEL will assess repair charges if an inside wiring problem is detected and the subscriber elects to have ALLTEL personnel correct the problem. Contrary to the complaint, ALLTEL would be certainly subject to criticism if it failed to disclose to a service subscriber the possibility of having repair charges imposed.
The Commission does not regulate the installation or maintenance of inside wiring.
 Therefore, the Commission does not have jurisdiction over ALLTEL’s practices or charges as they relate to inside wiring. Under these circumstances, “a hearing is not necessary in the public interest.”

Meehan has had an opportunity—i.e., by filing an answer to ALLTEL’s motion to dismiss—to modify or further explain the complaint.
 Meehan did not file an answer or reply to the motion. In view of this and the representations in ALLTEL’s answer and motion to dismiss, briefly discussed above, it appears unlikely that Meehan could rehabilitate the complaint in such a way as for it to have merit or come within the jurisdiction of the Commission. These considerations support this decision to dismiss the complaint, with prejudice and without a hearing, as being consistent with the public interest.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to but not over the subject matter of this proceeding.


2.
The complaint fails to allege, either expressly or by implication, that the Respondent violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.


3.
The Commission has no power or jurisdiction to adjudicate a complaint involving exclusively inside wiring matters. 

4.
If a complainant is given notice to answer or reply to a motion to dismiss within a stated time period and fails to do so, the motion to dismiss may be granted based on the allegations contained in the complaint and the respondent’s answer and motion to dismiss the complaint.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the motion of ALLTEL Pennsylvania, Inc., to dismiss the complaint captioned Geary D. Meehan v. ALLTEL Pennsylvania, Inc., at Doc. No. C‑20042661, is granted.

2. That the complaint captioned Geary D. Meehan v. ALLTEL Pennsylvania, Inc., at Doc. No. C‑20042661, is denied and dismissed, with prejudice.
3. That the complaint proceeding captioned Geary D. Meehan v. ALLTEL Pennsylvania, Inc., at Doc. No. C‑20042661, is terminated and the record to be marked “closed.”

Dated: July 8, 2004





______________________________








James D. Porterfield









Administrative Law Judge
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