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TENTATIVE OPINION AND ORDER

BY THE COMMISSION


Before the Commission is a Joint Petition for Settlement of a complaint filed by Vineyard Oil & Gas Company (Vineyard) against National Fuel Distribution Corporation (National Fuel).   In her Recommended Decision of April 5, 2004, Administrative Law Judge Susan D. Colwell advises that the Joint Petition for Settlement be approved.  For the reasons set forth below, we shall adopt the Recommended Decision as our own with one caveat.  Our approval of the Joint Petition for Settlement is tentative so as to allow those customers of National Fuel who are not parties to this proceeding, but who nonetheless may be affected by the terms of the settlement, an opportunity to be heard.

Background

The event which underlies this proceeding, took place in February 2003 when Vineyard, a natural gas supplier (NGS) serving customers on the National Fuel
 distribution system, under-delivered approximately six percent of its total load requirements.  R.D. at  4.  The ALJ explained why under-deliveries can be a problem on natural gas distribution systems and how they are dealt with under National Fuel’s tariffs:
Under NFGD’s [National Fuel’s] tariff, when underdeliveries such as this occur, charges are prescribed to compensate NFGD’s sales customers for this use of natural gas.  These charges are also meant to be high enough to discourage the NGS from selling the gas earmarked for the NFGD system to another distributor at a higher price, thus leaving NFGD scrambling for enough gas to serve customers. 


Under NFGD’s Rate Schedule CBA
, for imbalances that resulted in an underdelivery during billing periods ending in December through March, Aggregators are charged 135% of the higher of:  (1) the sum of the Natural Gas Supply Charge (NGSC) and the Gas Adjustment Charge (GAC); or (2) the highest marked price of natural gas for the month.


Under NFGD’s Rate Schedule MMT
, for imbalances that result in an underdelivery during November through March, customers are charged 125% of the higher of:  (1) the sum of the NGSC and the GAC; or (2) the highest marked price of natural gas for the month.

R.D. at 4.  Thus, the charges for under-delivering natural gas into a distribution system must be enough to fully compensate the NGDC for its expenses in dealing with the problem and high enough to discourage the NGS or customers from doing it again.  

Because of the under-deliveries during February 2003, Vineyard faced certain charges under National Fuel’s tariffs.  Vineyard stated that, in April 2003, it received a bill from National Fuel which included a charge for $505,307 for under-deliveries to its CBA customers.  Vineyard Complaint, p. 3  It also stated that its MMT (stand-alone) customers were billed $290,390 by National Fuel for under-deliveries during February 2003.  Id.   Of that amount, Vineyard stated that it was required to reimburse these customers $191,813.  Vineyard Complaint, p. 4.  This was not directly due to National Fuel’s tariffs, but rather to Vineyard’s sale and purchase agreement with the customers which requires the NGS to bear any under-delivery penalty charges in the event of its non-performance of the terms of its contracts.  Id.

Thus, under the penalty provisions of the tariff, taken in concert with the sales contracts, Vineyard stated it was facing penalty charges of almost $700,000 for the natural gas shortfall in February.  On April 16, 2003, Vineyard filed its complaint against National Fuel and its tariff.  The NGS stated that:
Due to the magnitude of these underdelivery penalty charges, remittance of these changes would significantly hinder [Vineyard’s] continued ability to provide natural gas supply service in Pennsylvania.

Id.  Vineyard charged that the under-delivery charges were “out of proportion” to what National Fuel paid for gas to supply Vineyard’s customers who did not receive their full supply of gas during February and that operation of the tariff gave the NGDC a windfall.  Vineyard Complaint at 4-5.  Vineyard alleged that the weather was abnormally cold during February and that that contributed to the under-deliveries.  Therefore, the NGS argued, the penalty exceed any reasonable standard for punishment.  Id.

National Fuel defended its tariff and its application of that tariff with respect to Vineyard.  The parties to this proceeding entered into negotiations and, on January 29, 2004, the parties filed a Joint Petition for Settlement.  The settlement was supported by Vineyard, National Fuel, the Office of Trial Staff (OTS) and Office of Consumer Advocate.   The Office of the Small Business Advocate (OSBA) did not sign the Joint Petition, although it did file a separate statement in partial support.

Following a settlement conference with the ALJ, on March 29, 2004, the parties filed a revised Joint Petition for Settlement.  This settlement incorporated changes to the original joint petition and OSBA, Vineyard and OTS filed Statements in Support of the Revised Joint Petition for Settlement.  It is this Joint Petition for Settlement which is before us now and which the ALJ has recommended that we approve.
Discussion


Under the terms of the Joint Petition, the calculation of the price of gas owed to National Fuel is adjusted to take account of a number of factors.  These are set forth in sections (a)-(h) of the Joint Petition.  As a result, Vineyard’s obligations to National Fuel are considerably reduced.  It will owe $222,198, including sales tax, for under-deliveries to its CBA customers.  It will owe $10,029, including sales tax, for under-deliveries to MMT customers, most of whom have already been billed for purchases and under‑deliveries during February 2003.  Vineyard will also pay interest on these amounts for a total due of $254,621.

The Joint Petition also extends the lower price for gas to all NGSs, as well as stand-alone MMT and DMT (Daily Metered Transportation) customers.  Joint Petition, section (i).  The ALJ found the settlement to be in the public interest because:

a)
It provides for just and reasonable relief to Vineyard, and all similarly-situated suppliers from tariff provisions which were inconsistent with a least cost fuel procurement policy in February 2003;


b)
It corrects an unjust and unreasonable result in a manner which does not harm PGC customers;


c)
It promotes competition in NFGD’s territory in a manner consistent with the Natural Gas Choice and Competition Act, 66 Pa. C.S. §2201 et seq.; 


d)
It contains provisions to safeguard against future Vineyard underdeliveries through an increase in the Shipper Service Agreement with National Fuel Gas Supply Corporation (NFGS) and through subscription to NFGS’ [National Fuel Gas Supply Corp.’s] Interruptible Advances Service; and


e)
It provides for recalculation of NFGD’s bonding requirement.


f)
It eliminates the need for costly litigation and is consistent with Commission policies promoting settlements.  52 Pa. Code §5.231.

R.D. at 12.


We agree and hereby adopt the ALJ’s recommendation.  Nonetheless, we are somewhat concerned with provision (i) of the settlement which extends the lower price of gas to all similarly situated customers.  We recognize that this provision is included to eliminate the potential for the application of discriminatory rates prohibited under 66 P.S. §1304.  However, it is not evident from the record that the other NGSs or stand-alone customers were notified of the proceeding or this settlement.


We believe that it would be improper for this Commission to issue an order stating that the terms of this settlement represent “a final determination” as to other NGSs and stand-alone customers that were unaware of this proceeding.  To that end, we shall tentatively approve the Revised Joint Petition for Settlement, without modification, so that the Tentative Opinion and Order may be served on other affected NGSs and stand-alone customers in the National Fuel service territory. 

Moreover, we shall require National Fuel to provide all affected NGSs and stand‑alone customers within ten (10) days of entry of this Tentative Opinion and Order, written notification that describes the nature of this proceeding and serves upon them a copy of the Revised Petition for Joint Petition and a copy of this Tentative Opinion and Order.  Further, the notice shall inform the affected parties that they will have thirty (30) days from the date of entry of this Tentative Opinion and Order in which to file an objection to the Revised Joint Petition of Settlement with the Commission.  In this manner, those NGSs and customers which are not party to this proceeding shall have notice of the settlement and our tentative action approving it.  


Additionally, National Fuel shall file a copy of the written notification and the accompanying certificate of service with the Commission Secretary’s Bureau.  If no timely objections are filed the Opinion and Order will become final without further Commission action. 

THEREFORE,



IT IS ORDERED:  


1.
The Recommended Decision of the Administrative Law Judge is tentatively approved consistent with this Tentative Opinion and Order.  


2.
Respondent, National Fuel Gas Distribution Corp., within ten (10) days of the date of entry of this Opinion and Order, shall provide written notification to affected Natural Gas Suppliers and stand-alone customers, that describes the nature of this proceeding and serves upon them a copy of the Revised Joint Petition for Settlement and a copy of this Tentative Opinion and Order.  


3.
The affected Natural Gas Suppliers and stand-alone customers shall have thirty (30) days from the date of entry of this Tentative Opinion and Order to file an objection to the Revised Joint Petition of Settlement with the Commission.  


4.
National Fuel Gas Distribution Corp. shall file a copy of the written notification and the accompanying certificate of service with the Commission’s Secretary’s Bureau.


5.
If no objections are received within thirty (30) days of entry of this Tentative Opinion and Order it will become final without further action by the Commission.


6.
If no objections are received within thirty (30) days of entry of this Tentative Opinion and Order this docket shall be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 10, 2004

ORDER ENTERED:  July 13, 2004






� 	National Fuel is a Natural Gas Distribution Company (NGDC) serving customers in northern and western Pennsylvania.


� 	Customer Balancing and Aggregation service.


� 	Monthly Metered Transportation service.
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