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I.
HISTORY OF THE PROCEEDING


On October 10, 2000, Philip R. Schneiderman (Schneiderman or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against “Verizon Telephone Company.”  In this Complaint, which was docketed against Verizon Pennsylvania, Inc. (Verizon PA or respondent), Mr. Schneiderman complained that local calls to Dingmans Ferry were excessively expensive.  In his Prayer for Relief, he requested that the Commission “question” Verizon PA about the “inequity in our local phone rates and require that they adopt a single uniform rate for in-state calls . . .”



This Complaint was deemed to be a request for extended area service (EAS) from complainant’s exchange of Lords Valley to Dingmans Ferry.  Mr. Schneiderman amended his Complaint, first by letter dated December 11, 2000 and then at the prehearing conference held on January 17, 2001, to seek EAS from Verizon PA’s Lords Valley exchange to Verizon North, Inc.’s (Verizon North) Dingmans Ferry and Milford exchanges.  Later, in his post-hearing submissions he seemed to request two-way EAS, or some type of plan that would include the entire Pike County.  See, Schneiderman letter dated December 26, 2001; Schneiderman letter dated December 23, 2003.
  


By Answer filed on October 31, 2000, respondent Verizon PA denied the material allegations of the Complaint, and explained that complainant’s Lords Valley exchange local calling area includes the Bushkill, Cresco, Hawley, Honesdale, Lords Valley, Mount Pocono, Newfoundland, Stroudsburg and Wallenpaupack exchanges.  Mr. Schneiderman, through Verizon PA’s Unlimited Local Service, has unlimited local calling to these exchanges and through Verizon PA’s Sensible Minutes Service has intraLATA calling billed at $.08 a minute.  Verizon PA further noted in its Answer that Dingmans Ferry is located in the Poughkeepsie New York Local Transport Area (LATA), which is different from the LATA in which complainant lives, and that Verizon PA is prohibited from providing interLATA service.  Both local and toll calls (including calls placed by Mr. Schneiderman to Dingmans Ferry) are carried and billed by interexchange carriers (IXC), and Verizon PA has no control over which long-distance carrier the customer utilizes or what that carrier charges.



By Hearing Notice dated November 2, 2000, a hearing was scheduled for December 21, 2000 in Scranton, and the matter was assigned to Administrative Law Judge Richard M. Lovenwirth.  By Hearing Notice dated November 14, 2000, the December 21, 2000 hearing was continued until January 17, 2001.  


On December 29, 2000, respondent Verizon PA filed a Motion to Join Indispensable Parties, requesting that “all interexchange carriers who carry ‘significant’ traffic from Lords Valley to Dingmans Ferry” be joined as parties.  


By Hearing Notice dated January 8, 2001, the January 17, 2001 hearing was changed to a telephonic prehearing conference.  



The telephonic prehearing conference was held on January 17, 2001, as scheduled.  Participating were complainant Schneiderman and Verizon PA, through counsel.  While he recognized that the period to reply to the Motion had not yet expired, Administrative Law Judge Lovenwirth apparently granted the Motion (“I will join them as additional party respondents”), and ordered Verizon PA to provide the 1996 toll traffic study as well as the identification of the IXCs that carry the most traffic from Lords Valley to Dingmans Ferry, all subject to a confidentiality agreement.  Tr. 13, 22.


On February 14, 2001, pursuant to 52 Pa. Code §63.76, Verizon PA filed a Motion to Join Verizon North as an indispensable party, as both the Dingmans Ferry and Milford exchanges are located within Verizon North’s service territory.  


On April 25, 2001, Administrative Law Judge Lovenwirth issued an Interim Order which granted the Motion to join Verizon North as an indispensable party, and permitted it to file “a responsive pleading” (presumably, an answer to the amended Complaint) on or before May 20, 2001.  On that same date, Administrative Law Judge Lovenwirth issued a separate Protective Order.



By Hearing Notice dated April 25, 2001, a hearing was scheduled to be held in Scranton on June 28, 2001.  By Hearing Cancellation/Reschedule Notice dated June 29, 2001, that hearing was cancelled and continued until September 24, 2001.  Due to a scheduling conflict, by Hearing Cancellation/Reschedule Notice dated July 12, 2001, that hearing was cancelled and rescheduled for September 10, 2001.  


On August 14, 2001, Administrative Law Judge Lovenwirth issued an Interim Order (proprietary) which joined as additional parties the five interexchange carriers “who have paid the most access charges to Verizon Pennsylvania, Inc. as of the end of calendar year 2000.”  These additional parties were identified in the Interim Order as “AT&T” (presumably AT&T Communications of Pennsylvania, LLC), “MCI World Com” (presumably MCI WorldCom Communications, Inc.), “Sprint” (presumably Sprint Communications Company, LP), LCI International Telecom Corp., and Youngstown Cellular Company.
  


By letter dated September 4, 2001, MCI stated that it consented to being joined in the proceeding, and that it would provide toll usage data upon request, subject to the Proprietary Order.  MCI also indicated that it agreed to abide by the “ultimate outcome in this matter.”


The initial hearing, before Administrative Law Judge Lovenwirth, was held as scheduled on September 10, 2001.  The only parties present were complainant Schneiderman, who appeared pro se, and Verizon PA/Verizon PA North (hereafter, Verizon), who were jointly represented.  Mr. Schneiderman testified in his own behalf, and identified “Hearing Statement No.1,” portions of which were admitted into the record, “Hearing Statement No. 2,” portions of which were admitted into the record, and “Hearing Statement No. 3,” the Amended Complaint and various attachments (Exhibits A, A-1, B, C-1, C-2 and C-3), which were admitted into the record.  He also presented the testimony of David Malinov, M.D., who sponsored no exhibits.  Verizon presented the prepared direct testimony of Deborah Prickitt, who is employed by Verizon Inc. as Senior Manager of Exchange Services Product Management (Verizon Statement 1), and who sponsored Verizon Exhibit 1.  At the conclusion of the hearing, both parties requested that Administrative Law Judge Lovenwirth defer his ruling until the end of the year, in order to consider “what the outcome of Verizon’s entry into the long-distance market might produce.”  Tr. 119.  


On May 21, 2002, Administrative Law Judge Lovenwirth issued an Interim Order which reopened the record to allow the introduction of “evidence concerning the tariff filed [with the Federal Communications Commission] by VPI [Verizon Pennsylvania Inc.]” as a result of the Order issued in October 2001 by the FCC “permitting VPI to carry telecommunications traffic over an interLATA line.” 


By Notice dated May 22, 2002, a further prehearing conference was scheduled to be held on Scranton on July 8, 2002.  This telephonic conference was held as scheduled on July 8, 2002.  Again the only participants were Mr. Schneiderman and Verizon, who presented the testimony of Regina Ryan, Verizon PA Senior Staff Manager – Regulatory, who informed the presiding officer that Verizon PA and Verizon North do not provide interLATA toll service.  Long-distance service is provided by Verizon affiliate Bell Atlantic Communications, Inc. t/a Verizon Long Distance (Verizon DL).


By Interim Order dated September 11, 2002, Administrative Law Judge Lovenwirth removed Youngstown Cellular Phone Company as a party, joined Verizon DL and directed that a further hearing be scheduled.  By Notice dated September 16, 2002, a further hearing was scheduled for November 25, 2002.  By Hearing Cancellation/Reschedule Notice dated November 5, 2002, the November 25, 2002 hearing was cancelled and rescheduled for December 5, 2002.  


That further hearing was held as scheduled on December 5, 2002 before Administrative Law Judge Lovenwirth.  In addition to Mr. Schneiderman and Verizon PA/Verizon North, Verizon DL participated through counsel.  Verizon DL presented the prepared direct testimony of Edward Googe, who is employed by Verizon DL as a manger for regulatory issues.  Attached to his testimony were Verizon DL Exhs. 1 and 2.
  Verizon witness Regina Ryan also testified.   


Documents apparently intended to be Main and Reply Briefs were filed by Mr. Schneiderman on January 4, 2002 and January 24, 2002.  Verizon filed and served proprietary and non-proprietary copies of the joint Main Brief on January 11, 2002 and Verizon DL filed a Main Brief on December 16, 2002.


On March 13, 2003, Verizon LD filed a “Motion to Dismiss/Motion for Summary Judgment of Bell Atlantic Communications, Inc. (d/b/a Verizon Long Distance) Relative to the Complaint of Phillip R. Schneiderman” (Verizon LD Motion to Dismiss).  In this Motion, Verizon LD “renews its contention” made in its December 16, 2002 Brief that the “last interexchange toll traffic study was conducted in 1997,” five years prior to the time Verizon LD began offering long distance service in Pennsylvania, that even if the toll study supported the offering of an optional calling plan, Verizon DL was not one of the carriers included in that study and therefore “it would not be proper to order Verizon DL to create an optional calling plan for the exchanges based on studies for which it did not provide toll traffic information.”  I could find no response to the Motion to Dismiss.


By Notice dated July 23, 2003, the proceeding was assigned to me.  On December 2, 2003, I issued an Order which noted various developments in the telecommunications industry that had occurred sine the record was closed, and permitted the parties to supplement and update their briefs.  


Supplemental Briefs in accordance with my Order were submitted on December 16, 2003 by Verizon PA/Verizon North and on December 23, 2003 by complainant Schneiderman.

II.
FINDINGS OF FACT


1.
The complainant in this proceeding is Philip R. Schneiderman, whose address is listed in his Complaint as 2989 Hemlock Farms, Hawley (Pike County), PA 18428.



2.
Mr. Schneiderman receives local telephone service from Verizon Pennsylvania, Inc.



3.
Mr. Schneiderman’s address is located in Verizon PA’s Lords Valley exchange.  This exchange is located in northeastern Pennsylvania and covers about 62 square miles.  The local calling area, which covers about 838 square miles, includes the Bushkill, Cresco, Hawley, Honesdale, Lords Valley, Mount Pocono, Newfoundland, Stroudsburg and Wallenpaupack exchanges.  Verizon St. 1 at 6; Verizon Exh. 1.



4.
Mr. Schneiderman, through Verizon PA’s Unlimited Local Service, has unlimited local calling to those exchanges and through Verizon’s Sensible Minutes Service has interLATA calling billed at 8¢ a minute.  Calls to the Milford and Dingmans Ferry exchanges (both of which are served by Verizon North, Inc.) from the Lords Valley exchange are billed at 15.9¢ a minute.  Schneiderman Hearing St. 3; Tr. 64.



5.
A residential Lords Valley customer pays $5.68 per month for the dial tone line and $6.85 per month for the Local Area Unlimited Usage Package.  Other options are available, such as measured calling plans such as Budget, Standard or Valu-Pak, each of which allows a customer to make untimed calls within the local calling area at a tariffed rate of 7¢ per call during peak hours and 2.8¢ per call during off peak hours.  Verizon St. 1 at 3, 7.



6.
An exchange is the fundamental rate division for providing telephone service and determines the services available to customers, the rates charged for services and whether a call is local or toll.  Verizon St. 1 at 2.



7.
Under Verizon’s tariff, the rates for each exchange are established on the basis of the number of telephone access lines in the local service area.  Each exchange is placed in one of five rate groups according to the number of weighted access lines that can be called without a toll charge.  The rates for each rate group reflect the value of local calling ability based on the number of access lines in an exchange, plus application of a weighting factor that reflects the value of the distance between an exchange and any additional exchanges included in the local service area.  Verizon St. 1 at 3.



8.
Verizon attempts to define each exchange’s local calling area so that the majority of customers in the exchange can meet their day-to-day calling needs without incurring toll charges.  Exchanges are not and cannot be tailored to meet the individual preferences of customers.  Verizon St. 1 at 4.



9.
One aspect of the relief requested by Mr. Schneiderman is that the local calling area of Verizon PA Lords Valley exchange be expanded to include Verizon North’s Milford and Dingmans Ferry exchanges.  Tr. 44.  



10.
The Milford and Dingmans Ferry exchanges are located in a different LATA (local access transport area) than the Lords Valley exchange.  Verizon St. 1 at 8.



11.
InterLATA traffic cannot be carried by Verizon PA or Verizon North; it must be provided by an interexchange carrier such as AT&T Communications of Pennsylvania, LLC, MCI WorldCom Communications, Inc., Sprint Communications Company, LP, LCI International Telecom Corp. and Bell Atlantic Communications of Pennsylvania, Inc., t/a Verizon Long Distance.  Verizon St. 1 at 9.



12.
At one time 52 Pa. Code §63.72 required each local exchange carrier to conduct biennial toll traffic studies over both intraLATA and interLATA routes to measure the average calling frequency between contiguous exchanges and between noncontiguous exchanges having toll rate centers within 16 miles.  This requirement was suspended by the Commission in In Re:  Formal Investigation to Examine and Establish Updated Principles and Policies for Telecommunications Services in the Commonwealth, Docket No. I-00940035, Opinion and Order entered March 25, 1999.



13.
The most recent interLATA toll traffic study filed with the Commission by Verizon PA for calling activity from the Lords Valley exchange was conducted in March 1997.  The results of this study indicated that the toll traffic volume over the interLATA route from Lords Valley to Dingmans Ferry and from Lords Valley to Milford did not meet the threshold requirements set forth in the EAS regulations of 5.5 calls per line month.  For the Lords Valley to Dingmans Ferry route, the average call rate per access line was [START PROPRIETARY] [END PROPRIETARY].  For the Lords Valley to Milford route, the average call rate per access line was [START PROPRIETARY] [END PROPRIETARY].  Verizon St. 1 at 11.



14.
Complainant Schneiderman testified that:

A.
Every time he calls his doctor’s office in the Dingmans Ferry exchange, it would cost him 15.9¢ a minute if he used Verizon’s service.  Tr. 60.  His pharmacy is located in the Lords Valley exchange.  Tr. 82.

B.
Pursuant to his “Sensible Minute Plan” with Verizon PA, he can call everywhere in the state at a charge of 8¢ a minute, except to the Dingmans Ferry and Milford exchanges (among others).  Hearing St. 3; Tr. 73-74.

C.
He was not aware of the toll charges to call Dingmans Ferry until September 2000, when he received his long-distance bill.  Tr. 78

D.
Also in September 2000, he became aware that he had incurred over $260.00 in charges for calls within Pike County (primarily to the Milford-Mattamoras area) over the course of nine months as the result of his work as volunteer executive and campaign director for the United Way of Pike County (which he founded).  Hearing St. 1; Tr. 79.

E.
He utilizes prepaid calling cards purchased from Sam’s Club, at a rate of 6¢ per minute.  He can use that card to call other exchanges, such as Dingmans Ferry.  Hearing St. 2; Tr. 81.

F.
He conducted no study to support his assertion in Hearing St. 1 that the bulk of the calls from his community and within the county were to Milford; instead, he said it was “self-apparent” because Milford is the county seat and there are shopping malls, schools, a hotel, hospitals, and a “wide variety of services and businesses.”  Hearing Sts. 1 and 2; Tr. 84.

G.
Milford is 12 miles from Lords Valley, and is accessed via an interstate highway.  In contrast, Stroudsburg is 26 miles away, reached “via a two-lane country road for almost all of the distance.”  Hearing St. 2.  

H.
Although he calls the K-Mart occasionally, he does not call it on a monthly basis.  Although he has called the hotel to ask about their buffets and brunches, he does not call the supermarket.  Tr. 86.

I.
Although he was not able to contract with an internet provider in Milford (Pike On-Line) because of the toll charge, he did find an internet service provider in Stroudsburg at a similar cost.  Tr. 114-115.  He agreed that the Verizon directory (Pocono Mountains, for the period July 2000 to June 2001) showed at least a dozen internet service providers who either have 800 numbers or are located in his local calling area.  Tr. 116.

J.
In terms of his telephone usage:  his doctor, dentist, hardware stores, driveway stone supplier, lawn mower servicer and the president of the Pike County chapter of the Association of Retarded Citizens are located in Dingmans Township.  Hearing St. 3.

K.
He has no children attending local schools; his wife is a substitute teacher in Port Jervis.  Tr. 117.



15.
Dr. David Malinov testified that:

A.
He lives in the Lords Valley exchange.  Tr. 88.

B.
He has a “dear friend” in Dingmans Township whom he frequently calls. Tr. 89-90.
C.
Through AT&T, his calls to Milford and Dingmans Ferry are between 7¢ and 10¢ per minute.  Tr. 94.

D.
He has never called AT&T to see if there is a more advantageous rate plan for calls to those locations.  TR. 95.



16.
The calling volumes in the toll traffic study do not support the provision of mandatory EAS in this proceeding.  



17.
The amount of toll traffic from Lords Valley to the Milford and Dingmans Ferry exchanges do not support the provision of discretionary EAS in this proceeding.



18.
The cost to Verizon PA to institute EAS will be approximately [START PROPRIETARY] [END PROPRIETARY] for regulatory filings and customer notification in addition to the cost of installing approximately 48 trunks and leasing other facilities.  Verizon St. 1 at 14.



19.
If the Commission were to order implementation of EAS for the Lords Valley customers to Dingmans Ferry and/or Milford, there would be no “price increase.”  Verizon St. 1 at 11.



20.
Insufficient probative testimony was presented to establish that the demography and proximity of the exchanges indicate a community of interest.



21.
There was no showing that the boundaries of the local calling areas create artificial and inequitable economic boundaries within an otherwise cohesive community.



22.
There are numerous alternatives available to EAS.  These include prepaid calling cards, cell phones, and various optional calling plans offered by both local exchange carriers and interexchange carriers.



23.
Verizon LD offers a Talk-Time block of time plan that permits customers to pay a flat fee per month for a certain number of minutes.  Verizon LD Exhs. 1 and 2.



24.
No evidence was presented as to the economic impact to the community if the local service area is not extended.



25.
The Commission certified to the Federal Communications Commission (FCC) that the Pennsylvania local “telephone market [was] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001.



26.
The Commission found optional calling plans to be a competitive service, thus removing them from the Commission’s jurisdiction.  Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.  



27.
There are calling plans available that offer a single, uniform rate for calls within Pennsylvania.  Tr. 122.

III.
DISCUSSION
A.
Burden of Proof



Section 1501 of the Public Utility Code imposes upon every public utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  66 Pa. C.S.A. §1501.  This provision requires a public utility to “. . . make all such repairs, changes . . . and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied . . . by public utilities . . . in the performance of their duties under [the Public Utility Code] . . .”  66 Pa. C.S.A. §102.  Any person, having an interest in the subject matter, may file a complaint with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation of any law, which the Commission has jurisdiction to administer.  66 Pa. C.S.A. §701.  



The Public Utility Code, 66 Pa.C.S.A. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant Schneiderman has the burden of proof in this matter pursuant to 66 Pa.C.S.A. §332(a).  



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 PaPUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 PaPUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Railway v. Pa. Public Utility Commission, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Board of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



Accordingly, the record in this proceeding must be reviewed to determine whether the complainant has satisfied his burden of proof.  If this review indicates the burden has been satisfied, it must then determine whether the respondent has submitted evidence of “co-equal” value or weight to refute the complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 225 A.2d 895 (Pa. 1967), Burleson v. Pa. Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982) aff'd., 461 A.2d 1234 (Pa. 1982).



Although this proceeding was treated as a request for EAS, apparently that is not really, or the only, relief requested by Mr. Schneiderman.  In his Complaint, he requested that the Commission “require that they adopt a single uniform rate for in-state calls . . .”  In his December 21, 2001 submission, he repeated this request and later stated that he is requesting that the Commission “. . . provide the entire high toll area with two-way relief in the form of an order requiring Verizon to take the necessary steps to provide for the extension of the calling area to the remainder of Pike County.”  (emphasis in the original).  It should be noted that Mr. Schneiderman’s request to amend his Prayer for Relief so as to include “two way extended service” throughout Pike County was expressly denied by Administrative Law Judge Lovenwirth at the hearing held on September 10, 2001 for a number of reasons.  Tr. 46.



As explained in more detail below, while I certainly understand and sympathize with Mr. Schneiderman’s situation, there is no question that he has failed to sustain the burden of proof in establishing that his requested relief – whether it is enlargement of his local calling area or the provision of a single uniform in-state calling rate – should be granted by the Commission.  Therefore, the Complaint should be denied. 

B.
Extended Area Service (EAS)



As discussed above, Mr. Schneiderman has the burden of proving that he is entitled to an expanded local calling area in conformity with the Commission’s regulations at 52 Pa. Code §§63.71-.77.  Smith v. GTE North, Inc., Docket No. C-00923867, Commission Opinion and Order entered January 10, 1994 at 13, 16; 66 Pa.C.S.A. §332(a). 



The Commission’s EAS regulations set forth certain calling levels that will result in the mandatory implementation of EAS, assuming subscriber concurrence measured by way of an EAS poll.  Golden v. Bell Atlantic-PA, Inc., et al., Docket No. C‑00981878, Commission Opinion and Order entered January 26, 2000; 52 Pa. Code §§63.72, 63.74 and 63.75.  The threshold for mandatory provision of EAS with respect to interLATA routes requires an average monthly calling frequency of 5.5 calls per access line in the calling exchange to the receiving exchange.  52 Pa. Code §63.74(2).  If that threshold is met and if customer rates will increase as a result of implementation of EAS, the local exchange company must conduct a subscriber poll to determine if the majority of customers within the affected exchange will agree to pay an additional monthly fee for a larger local calling area.  52 Pa. Code §63.75.


In this case, there is no dispute that, based on the toll traffic study submitted in this proceeding, the threshold requirement of §63.74 has not been met.
  Verizon witness Prickitt testified that the latest toll traffic study showed that the average monthly calling rate for calls from the Lords Valley exchange to the Dingmans Ferry exchange is only [START PROPRIETARY] [END PROPRIETARY] and calls from the Lords Valley exchange to the Milford exchange average [START PROPRIETARY] [END PROPRIETARY].  Verizon St. 1 at 11.  



Accordingly, the uncontradicted evidence discloses insufficient recorded toll traffic to justify mandatory EAS or a mandatory subscriber poll.  Where the threshold limit is not met, however, customers may still file a request for discretionary EAS pursuant to 52 Pa. Code §63.76.



Complaints for discretionary EAS filed pursuant to 52 Pa. Code §63.76 will be evaluated according to the criteria set out in 52 Pa. Code §63.77.  These criteria are:  (1) the amount of toll charge traffic between the two exchanges; (2) the cost to the utility of implementing extended area service; (3) the potential increase in local service charges due to implementation of EAS versus the current cost to subscribers for interexchange toll calls; (4) the demography and the proximity of the exchanges as indicating community of interest; (5) the availability of alternatives to EAS; and (6) the economic impact on the community if the local service area is not extended.  



As set out by Verizon in its Main Brief at 13, the Commission explained how customer requests for EAS are to be evaluated:


In recent years we have issued a considerable number of decisions adjudicating EAS complaints.  In these decisions we have identified public policy concerns related to the implementation of EAS.  Overall, the Commission has looked to whether the boundaries of the local calling areas create artificial and inequitable economic boundaries within an otherwise cohesive community.  It is community, not individual need, which has been our overriding concern.  The EAS should not be viewed as merely an alternative to interexchange toll rates.  In adjudication of complaint proceedings, EAS will normally not be ordered unless the usage standards established in §63.74 are met.  However, the Commission will examine all circumstances of record in each individual case.  


In §63.77 of these regulations, we have attempted to establish specific criteria for the adjudication of EAS complaints.  The criteria are not intended to depart from the public policy considerations relied on in prior cases but are an attempt to provide “bright lines” to guide parties and administrative law judges involved in future EAS proceedings.
Investigation into Standards and Billing Practices for Residential Telephone Services, Docket No. I-80090338, Commission Opinion and Order entered January 12, 1989.



Complainant Schneiderman contends that the toll traffic results are understated for two reasons:  First, that they fail to reflect traffic from more densely populated areas of Pike County, and second, that they do not recognize residents’ use of pre-paid calling cards and cell phones.



These contentions must be rejected.  The first is purely speculative, with no record support.  The second has been previously considered and rejected by the Commission as also being speculative.  See, Norton et al v. Verizon Pennsylvania, Inc., Docket Nos. C-00992980, C-00993030, C-00993137, C-00993139, C-00003189, C-00003189, C-00003214, C-00003283, C-00003288, C-00003291 and C-00003418, Commission Opinion and Order entered March 29, 2002, where the Commission stated at 26:  “Also, in light of the newly developed methods of circumventing toll calls, nothing in this Opinion and Order should be construed so as to require Verizon to count traffic usage for the following types of calls in future EAS proceedings:  cell phone, calling card, e-mail, or internet service providers.”  



The low volume of toll traffic as shown by the toll traffic study is supported by the lack of customer testimony on this issue.  Unlike Norton, supra, where 22 witnesses, representing what the Commission at 35 characterized as “a cross-section of the community when they testified as residential customers as well as on behalf of government, charitable or business entities,” only two witnesses (complainant Schneiderman and Dr. Malinov) testified in support of the Complaint.  Mr. Schneiderman testified that it was not until he created and led a county United Way organization that he noticed being charged for calls to the Dingmans Ferry and Milford exchanges.  Tr. 78, 79.  He also cited calls to his doctor as the only other routine calls he makes to those exchanges.  Dr. Malinov’s only calls to those exchanges were to a friend of his and his wife’s calls to K-Mart or Wal-Mart relating to shopping.  Tr. 90.  Both Mr. Schneiderman and Dr.Malinov are able to avoid paying 15.9¢/minute for these calls, however, due to the use of a cell phone and prepaid calling cards from Sam’s Club (Mr. Schneiderman) or an optinal calling plan (Dr. Malinov).  Their actual costs for these calls range from 6¢ to 10¢.  Tr. 81.94.  This is exactly the kind of testimony – related to individual not community need – which the Commission indicated would not be sufficient to support a customer request for EAS.



Therefore, complainant Schneiderman did not meet his burden of establishing that the first criterion at 52 Pa. Code §63.77(1) has been satisfied so as to support EAS.



With respect to the second criteria, the cost to the utility of implementing the requested EAS, the record establishes that Verizon witness Prickitt testified without contradiction that Verizon PA will incur filing and customer notification expenses to institute EAS of approximately [START PROPRIETARY] [END PROPRIETARY].  It also will have to install 48 trunks and lease other facilities, thus incurring partial costs of approximately $50,000.  Obviously, that projected cost is not reasonably incurred given the lack of community need for EAS.



Therefore, complainant Schneiderman did not meet his burden of establishing that the second criterion at 52 Pa. Code §63.77(2) has been satisfied so as to support EAS.



Verizon witness Prickitt testified that if the Commission were to order implementation of EAS for the Lords Valley customers to Dingmans Ferry and/or Milford, there would be no “price increase.”  Verizon St. 1 at 11.  Therefore, the third criterion at 52 Pa. Code §63.77(3) has been satisfied so as to support EAS.



The fourth criterion at 52 Pa. Code §63.77(4) is the demography and the proximity of the exchanges as indicating community of interest.  As noted above, little testimony was submitted by complainant to support his Complaint.  Although he claims to be representing the interest of some “wide-spread community” (January 16, 2002 submission) and “made reference to my own experience in this regard solely for purposes of illustration” (id., emphasis in original), the fact remains that none of these other people either joined in the Complaint or testified in support of it.  The Commission’s decision must be based upon substantial evidence of record, not second or third-hand anecdotal testimony.  While Mr. Schneiderman may think of himself as acting as some kind of community representative, the truth is that he is neither an elected official presenting interests of constituents, an attorney representing any organized or unorganized group of individuals nor any kind of representative whatsoever.  It is the Consumer Advocate that is charged with representing the interests of residential consumers in proceedings before the Commission.  It should be noted that the Office of Consumer Advocate has in other EAS cases, such as Norton, supra, participated on behalf of residential consumers seeking relief.



Even though there were several hearings held in this proceeding, there was no testimony from even a representative cross-sample of the community – much less a majority of customers residing within the Lords Ferry exchange – that the existing calling area is not adequate for their needs.  As explained in the testimony of Verizon witness Prickitt, the Lords Valley local calling area is located in northeastern Pennsylvania and covers about 838 square miles.  It consists of the Bushkill, Cresco, Hawley, Honesdale, Lords Valley, Mount Pocono, Newfoundland, Stroudsburg and Wallenpaupak exchanges.  According to Ms. Prickitt, that is “a very large calling area.”  Verizon Pa. St. 1 at 6.  There has been no showing whatsoever in this proceeding that the “boundaries of the local calling areas create artificial and inequitable economic boundaries within an otherwise cohesive community.”



Obviously, there will always be those customers, especially at the edges of any local calling area, who on a regular or irregular basis will need to make calls outside their local calling area.  Fortunately, there are options available to those customers such as optional calling plans, cell phone service, pre-paid calling cards or even subscription with a competitive local exchange or interexchange company.  If they are dissatisfied with the local calling area provided by Verizon, they need not remain customers.  If Mr. Schneiderman is correct that there is a substantial dissatisfaction with the current situation, the fact that local service competition is not just permitted but encouraged by the Commission will ensure that some Verizon competitor will see an opportunity to provide whatever service is desired.



Therefore, complainant Schneiderman did not meet his burden of establishing that the fourth criterion at 52 Pa. Code §63.77(4) has been satisfied so as to support EAS.



The fifth criterion to be examined is “the availability of alternatives to EAS.”  52 Pa. Code §63.77(5).  Not only did Mr. Schneiderman not establish that this factor supports EAS, it clearly presents numerous reasons why EAS is not necessary.  First, even Mr. Schneiderman admitted that he uses a cell phone and pre-paid calling cards to avoid the high interLATA rates; these are options available to anyone.  Mr. Schneiderman makes calls at 6¢/minute; Dr, Malinov’s costs are below 10¢/minute.  Tr. 73-74, 94-95.  In addition, there are numerous optional calling plans available.  For example, Verizon Long Distance offers a “Talk-Time” block of time plan that permits customers to pay a flat fee per month for a certain number of minutes.  Verizon LD Exh. 2.  



Before Verizon was permitted to offer long distance service (through its affiliate Bell Atlantic Communications, Inc., t/a Verizon Long Distance), the Commission certified to the Federal Communications Commission (FCC) that the Pennsylvania local “telephone market [was] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001.  As a result of the increasingly competitive local and interexchange telephone market, there are literally hundreds of competitive local exchange carriers (CLECs) providing local and interexchange service, with various service plans and rates.  In fact, the Commission set up a website (at http://www.utilitychoice.org) to assist consumers in exercising their freedom to choose not only their long distance provider but their local and interexchange carriers as well includes the website “PA TeleChoice, the consumer-education shopping tool that allows you to compare local residential telephone offers in your area.”  Finding a local or interexchange or long distance carrier to suit their particular needs has never been easier for telephone customers.



There are numerous alternatives to EAS in this case, as described above.  These include taking service from whatever carrier is selected by a particular customer to the use of calling cards and cell phones to avoid the charges which form the basis of the Complaint.



Therefore, complainant Schneiderman did not meet his burden of establishing that the fifth criterion at 52 Pa. Code §63.77(5) has been satisfied so as to support EAS.



The sixth criterion is the economic impact on the community if the local service area is not extended.  No testimony at all was submitted on this issue.  Therefore, complainant Schneiderman did not meet his burden of establishing that the sixth criterion at 52 Pa. Code §63.77(6) has been satisfied so as to support EAS.


The Commission has recognized that its EAS regulations need to be revised in light of “the increasing competition in the telephone marketplace.”  By Secretarial Letter dated April 1, 2003, at Docket No. M-00031703, it established an Extended Area Task Force:  “Consequently, the Commission, through this letter, creates what will be known as the EAS Task Force to evaluate the EAS regulations.  While the Task Force should not be prohibited from addressing the necessity of EAS regulations in the first place, the Commission directs the EAS Task Force to focus on how to make the current regulations more reflective of the realities existing in the current marketplace.”
C.
Optional Calling Plans


Optional calling plans (OCPs) are reduced rate toll plans between certain Commission-approved exchanges.  They are defined at 66 Pa. C.S.A. §3002 as “A discount toll plan required by the Commission to be offered by either a local exchange carrier or an interexchange carrier when justified by call usage for a telephone route.  The provision of service under an optional calling plan shall be considered to be noncompetitive service unless determined otherwise by the Commission.”  They are characterized as “optional” because customers are not required to purchase or use them.  



The Commission’s regulations provide for the implementation of optional calling plans as an alternative to EAS if the toll traffic study shows at average of at least 2.0 calls per access line a month from the calling exchange to the receiving exchange over an interLATA route.  52 Pa. Code §63.73(c).  The toll traffic study presented in this case shows that this threshold was satisfied, with respect to the Lords Valley to Milford traffic; it was not satisfied for the Lords Valley to Digmans Ferry traffic.  Verizon asserts that it is a local exchange carrier and thus cannot be directed to implement an interLATA OCP while Verizon LD asserts that it cannot be directed to implement an OCP because it was not one of the interexchange carriers identified in the toll traffic study.



Recently, the Commission did find OCPs (and aggregator services) to be a competitive service, thus removing them from the Commission’s jurisdiction.  See, Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.  The Commission determined that sufficient alternatives exist to render the service competitive, based in large part on the fact that “hundreds” of interexchange resellers and facilities-based providers offer numerous interexchange OCPs which “offer consumers reduced-rate and toll calling in direct competition with [interexchange] OCPs.  Alternatives include block-of-time plans, low fixed-rate per minute plans and flat-rate unlimited calling plans.”  Some of the plans included in that discussion were Sprint 500 Services™, Sprint 1000 Services™, Sprint Sense Services™, Sprint Solutions™, Sprint Nickle Nights Anywhere™, Sprint Complete Sense Plus™, Sprint 7¢ Anytime™, AT&T Value Block Plan™, AT&T Off-Peak Plan™, AT&T Blue Plan™, AT&T 30 Minutes of Calling Plan™.  Recommended Decision at 5-6.



Even were the Commission able to order any interexchange carrier to offer an OCP, there simply is no need for such an action.  Competition has evolved to the point where it is not necessary for the Commission to have to order carriers to provide alternatives to customers.  As noted above, there are numerous plans offered via the Commission’s tele-choice website by literally hundreds of telecommunications companies.  For example, with specific reference to the exchanges at issue here, Verizon LD already offers an optional calling plan, the “Talk Time” plan that features block-of-time calling plans designed to lower interLATA toll rates.  Verizon LD Exhs. 1 and 2.



In fact, the parties and Administrative Law Judge Lovenwirth had several discussions about the fact that there are many options available for customers.  For example, at the July 8, 2002 further prehearing conference (although testimony was given by Verizon witness Ryan), the following colloquy took place among Administrative Law Judge Lovenwirth, complainant Schneiderman and Louise Knight, counsel for both Verizon Pennsylvania and Verizon North, at Tr. 121-124:

By Ms. Knight:

Your Honor, if I may, I believe Mr. Schneiderman keeps referring to two things.  One, I would refer you to his complaint.  He asked for a single uniform rate for in-state calls.  


And I was prepared to have Miss Ryan talk about the fact and I believe Miss Prickitt did.  There’s -- he may not have a plan that provides for that.  But there are now numerous plans that provide for that.


Verizon Long Distance has plans that are cheaper in-state rates than out-of-state rates.  It’s a smorgasbord of plans out there.  If he wants to stick to 15.9 cents per minutes, that’s his choice.


That, certainly, is not anything that Verizon has anything to do with.  There’s a million plans out there.  Pick the one that suits you best.  



*

*

*

Administrative Law Judge Lovenwirth:


Listen, I have a plan where they bill me less than what you pay.  I could call any place in Pennsylvania for 10 cents a minute.  Not only that, but they bill me for, I think, one-sixth of a minute.  So, if nobody is home and a recording device answers, I only pay for one-sixth of a minute. 

Complainant Schneiderman:


Two cents a minute more than I’m paying.

Administrative Law Judge Lovenwirth:

I don’t know what you’re paying.  I’m only telling you there’s a lot of plans out there.  . . . 

Ms. Knight:

I want to respond that Mr. Schneiderman’s complaint that he articulated when he first filed with the Commission has been satisfied.


There is one uniform -- there are any number of plans that have a uniform rate for calls within the Commonwealth.  You might have to find them.  But that’s what he said he wanted.  And there are innumerable plans that have one rate for calls within the whole Commonwealth.


They’re not provided by my client because my client can’t carry that traffic.  But they’re certainly provided by all the other entities that were made parties to this case.  MCI, AT&T, whatever.  

Mr. Schneiderman:

Across the interLATA?

Ms. Knight:

Yes.  And I sent you material on that back in -- back in October when Verizon Long Distance did go into the market.

Mr. Schneiderman:

No, you sent me that material in January.

Ms. Knight:

Or in January.  Whenever it was.



Indeed, it was to give customers like Mr. Schneiderman a choice – not just of carriers, but of service plans that fit his particular needs – that telephone competition has been encouraged and has evolved.  


In light of the Commission’s reclassification decision, as well as the fact that Verizon LD does offer an OCP applicable to the situation presented in their proceeding, it is unnecessary to address the outstanding Motion to Dismiss filed by Verizon LD.
D.
Other Relief


The other relief requested by complainant Schneiderman in his Complaint was that the Commission direct Verizon to adopt a single, uniform rate for in-state calls.  This relief should not be granted by the Commission, for numerous reasons.  First, Mr. Schneiderman failed to present any evidence – much less the substantial evidence required to support a Commission determination – that the Commission can or should undertake this action.  Second, this would be contrary to the approach of allowing a competitive market to develop.  Third, there are plans that do offer this type of pricing.  Indeed, Administrative Law Judge Lovenwirth, as shown in the above colloquy, subscribes to a plan that let him pay 10¢ a minute for calls “any place in Pennsylvania.”  Tr. 122.  I heartily concur with the statement of Ms. Knight in that discussion that, “There are any number of plans that have a uniform rate for calls within the Commonwealth.  You might have to find them.  But that’s what he said he wanted.  And there are innumerable plans that have one rate for calls within the whole Commonwealth.”  Tr. 123.



Given the state of local, interLATA and long-distance competition in the telephone market that has evolved, customers no longer need to rely on the Commission to force carriers to provide particular types of service or rate plans.  In addition to the various carriers and plans denoted on the Tele-choice website, customers have other options, such as cell-phones, prepaid calling cards or (eventually perhaps) telephone service over the internet or through utility lines. 

IV.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of the instant proceeding.



2.
Pursuant to 66 Pa. C.S.A. §332(a), the burden of proof is upon complainant in this proceeding.



3.
Complainant has the burden of establishing that his local calling area should be extended.  66 Pa.C.S.A. §332(a); 52 Pa. Code §§63.71-77.



4.
Complainant failed to sustain his burden of proof.



5.
Given the toll calling frequency, the lack of evidence about a community of interest between the Lords Valley, Dingmans Ferry and Milford exchanges, the cost of implementing the requested EAS, the availability of alternatives to EAS and the lack of evidence as to economic impact on the community if EAS is not established, complainant failed to satisfy the requirements of 52 Pa. Code §63.77 that EAS should be implemented.



6.
InterLATA service cannot be provided by Verizon Pennsylvania, Inc. or Verizon North, Inc.  It can be provided by interexchange carriers such as AT&T Communications of Pennsylvania, LLC, MCI WorldCom Communications, Inc., Sprint Communications Company, LP, LCI International Telecom Corp. and Bell Atlantic Communications of Pennsylvania, Inc., t/a Verizon Long Distance.  



7.
The Commission has determined that optional calling plans are now a competitive service, and therefore are no longer subject to the Commission’s jurisdiction.  Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.  



8.
The Pennsylvania local “telephone market [is] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001.

V.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Philip R. Schneiderman at Docket No. C-00004306 be denied; 


2.
That the prepared direct testimony of Bell Atlantic Communications, Inc. t/a Verizon Long Distance witness Edward Googe be admitted into the record of this proceeding; and


3.
That the record at Docket No. C-00004306 be marked closed.

	Date:
	July 12, 2004
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge
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� 	This request to further amend his complaint had been denied previously at the September 10, 2001 hearing.  Tr. 46, 47.





�	By letter dated August 29, 2002, counsel for Verizon PA and Verizon North informed the presiding officer that Youngstown Cellular was apparently joined as the result of an administrative error.


�	Although both exhibits were marked and admitted, the statement of Mr. Googe was neither marked nor admitted into the record, an apparent oversight.  Tr. 131.





�	At one time, 52 Pa. Code §63.72 required each local exchange carrier to conduct biennial toll traffic studies over both intraLATA and interLATA routes to measure the average calling frequency between contiguous exchanges and between noncontiguous exchanges having toll rate centers within 16 miles.  This requirement was suspended by the Commission in In Re:  Formal Investigation to Examine and Establish Updated Principles and Policies for Telecommunications Services in the Commonwealth, Docket No. I-00940035, Opinion and Order entered March 25, 1999.


�	It is not clear if Mr. Schneiderman sought such assistance from the Office of Consumer Advocate.


�	In this connection, it should be stressed that Verizon PA and Verizon North, while they have a common parent, are entirely separate entities, as is Verizon Long Distance.


�	The toll traffic study was conducted in 1997, prior to Verizon’s entry into the long distance market by way of its affiliate, Verizon Long Distance.
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