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:

INITIAL DECISION
Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 12, 2004, Theresa Hilton (Complainant) filed a Complaint with the Commission against PECO Energy Company (PECO or Respondent) asking for payment arrangements for her electric bill.  PECO filed its Answer on February 2, 2004, denying that Complainant was unable to pay her bill, which was $447.92. 


On May 21, 2004, a telephone hearing notice was issued informing the parties that an initial telephone hearing was scheduled for Thursday, July 15, 2004 and assigning the matter to me.  On May 27, 2004, I issued a prehearing order which also noted the date and time of the telephonic hearing.



On Thursday, July 15, 2004 at 1:00 p.m., I attempted to contact Complainant at the telephone number she supplied on her complaint form.  A recorded message informed me that the telephone number had been disconnected and that no further information was available.  



PECO counsel presented a witness who sponsored PECO’s exhibits, which were admitted into the record.  At the end of PECO’s presentation, counsel moved for dismissal of the Complaint for lack of prosecution, and the record was closed.  The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Theresa Hilton, 442 Parlin Street, Philadelphia PA  19116.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.



3.
On January 12, 2004, Complainant filed a formal Complaint with the Commission against PECO, alleging that her bills were too high and seeking a payment arrangement.


4.
By telephone hearing notice dated May 21, 2004, Complainant was informed that a hearing by telephone would be held in her case on Thursday, July 15, 2004 at 1:00 p.m.



5.
By Prehearing Order issued May 27, 2004, Complainant was again informed that an initial telephonic hearing was scheduled for Thursday, July 15, 2004 at 1:00 p.m.  



6.
Both the Telephone Hearing Notice and the Prehearing Order were mailed to Complainant at the address listed on her Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.  



7.
Complainant did not leave a valid telephone number with the Commission to enable contact at the date and time of her scheduled hearing.



8.
Complainant did not appear for the hearing.



9.
Complainant did not settle nor withdraw her Complaint prior to the scheduled hearing date nor did she attempt to obtain a continuance.



10.
Complainant ceased to be a ratepayer on March 20, 2004.


11.
Complainant’s final balance was $583.56.  PECO Exhibit 1.

DISCUSSION


The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



In her Complaint, Complainant alleged that her electric bills payments were too high and she asked for payment arrangements.  The Complainant bears the burden of proving her entitlement to relief from the Commission.  66 Pa. C.S. § 332(a).  She cannot meet that burden without participating in the hearing.  Since she did not participate, she did not sustain her burden of proof, and PECO’s motion to dismiss will be granted.



Complainant’s absence was not excused.  She was notified of the time and date of the hearing in two separate documents.  The Telephone Hearing Notice was sent May 21, 2004, and the Prehearing Order, sent May 27, 2004, also listed the time and date of the hearing. 



Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).



The Office of Administrative Law Judge reports no contacts from Complainant, and therefore, her absence is unexcused.  Her Complaint will be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., PUC Docket No. Z-00269892 (entered December 26, 1995).  



Accordingly, PECO’s motion to dismiss for failure to prosecute will be granted.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. § 701.



2.
Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



3.
Notice mailed to Complainant’s last known address and not returned by the Post Office is presumed to have been received.



4.
Complainant has failed to sustain her burden of proof by failing to appear for the scheduled hearing.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Theresa Hilton, 442 Parlin Street, Philadelphia PA 19116, at PUC Docket No. C-20042322, is hereby dismissed with prejudice.


2.
That the Secretary mark this docket closed.

Dated:
July 15, 2004




________________________________








Susan D. Colwell








Administrative Law Judge
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