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Administrative Law Judge

HISTORY OF THE PROCEEDING



On or about March 15, 2004, Mark and Deborah Waltz (Complainants) filed a Complaint against Pennsylvania-American Water Company (PAWC or Respondent) and PECO Energy Company (PECO) requesting that the Commission direct PAWC to discontinue work on a “natural gas main,” a “forced sewer main” and a “water line” within the same trench and to review the construction plans because, they alleged, the utility trenching will destroy their on site sewage system.



The Complaint was docketed under two separate docket numbers as follows:



Waltz v. PAWC
C-20042611




Waltz v. PECO
C-20042612

In addition, a consolidated Prehearing Conference was scheduled to be held on August 3, 2004.



On April 8, 2004, PAWC filed an Answer to the Complaint denying the material allegations of the Complaint and denying that the Commission has subject matter jurisdiction over the matter.  It is to be noted that on May 5, 2004, counsel for PECO entered an appearance but did not file an Answer to the Complaint.



Further, on April 8, 2004, PAWC also filed a Motion to Dismiss the Complaint averring, inter alia, that the Commission lacks jurisdiction over the subject matter of the instant Complaint for the following reasons:

(a)
The Clean Stream Law Act, 35 Pa. C.S. §691.1 et seq., and the Dam Safety and Encroachments Act, 32 P.S. §693.1 et seq., empowers the Department of Environmental Protection (DEP) to oversee, review and take appropriate action on all plans and permit applications filed with DEP pursuant to the aforementioned Acts.
(b)
The DEP has subject matter jurisdiction over the allegations raised by the Complainants in the Formal Complaint that is the subject of the Motion.
(c)
PAWC, pursuant to regulations promulgated by the DEP, submitted a Water Quality Management Part II Permit for the construction and operation of the Sandy Hill Pump Station/Sandy Hill Subdivision – Site ID No. 254792 West Caln Township, Chester County.   DEP, on or about August 26, 2002, issued Water Quality Management Permit No. 1502412.  A copy of the permit was attached to the Motion and marked Attachment A.

(d)
On or about December 13, 2002, DEP approved the Permit Amendment Application to modify the construction/operation of Sandy Hill Pump Station, sewers and appurtenances.  A copy of the permit was attached to the Motion and marked as Attachment B.

(e)
On or about March 3, 2004, PAWC filed a revised plan for the Sandy Hill Pump Station and Force Main.  DEP, on or about March 15, 2004, approved the revised plan.  A copy of the approval letter was attached to the Motion and marked as Attachment C.  Said revision, which was approved, included the installation of the force main in the vicinity of the address of the Complainants.  In the aforementioned DEP letter, the “Department acknowledges the encasement of the sanitary sewer force main as a substitution for the typically required 10-foot horizontal/18-inch vertical separation distance from a water main.”

(f)
The issue of permit applications is within the exclusive purview of the DEP.

(g)
In accordance with the Environmental Hearing Board Act, any person aggrieved by the action taken by DEP has the right to appeal the action to the Environmental Hearing Board (EHB).

(h)
The Complainants must take their allegations regarding the permit issued by DEP to PAWC regarding the construction and operation of the Sandy Hill Pump Station, force mains and appurtenances before EHB.

The Motion to Dismiss has attached to it a Certificate of Service dated April 8, 2004 certifying that service of the Motion was made in accordance with the requirements of §1.54 upon



VIA OVERNIGHT MAIL


Mark and Deborah Waltz



1001 W. Kings Highway



Coatesville, PA 19320



E. Craig Kalemjian, Esquire



The Barclay



535 North Church Street



West Chester, PA 19380

To date, no Answer or Reply in opposition to the Motion to Dismiss has been filed by or on behalf of Complainants.

FINDINGS OF FACT



1.
Complainants are Mark and Deborah Waltz of 1001 W. Kings Highway, Coatesville, PA 19320.



2.
Complainants in their Complaint indicate that they are represented by E. Craig Kalemjian, Esquire of The Barclay, 535 North Church Street, West Chester, PA 19380.



3.
Respondents are Pennsylvania-American Water Company (PAWC) and PECO Energy Company (PECO).



4.
On March 15, 2004, Complainants filed a formal Complaint against Respondents alleging, inter alia, that utility trenching will destroy an on site sewage system and requesting the Commission to direct the discontinuance of the work.



5.
On April 8, 2004, PAWC filed an Answer denying the material averments of the Complaint.
 

6.
On April 8, 2004, PAWC filed a Motion to Dismiss the Complaint which was served same upon Complainants and counsel.


7.
The Motion to Dismiss raised a question of the Commission’s subject matter jurisdiction to hear this matter, and averring that the Department of Environmental Protection (DEP) has subject matter jurisdiction.



8.
Complainants failed to file an Answer to the Motion to Dismiss.



9.
PECO did not file an Answer to the Complaint but filed an appearance by counsel.

DISCUSSION



The Commission’s Regulations at 52 Pa. Code §5.101 provide, inter alia,

(a)  A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the parties and shall be limited to the following:


(1)
A motion questioning the jurisdiction of the Commission

.  .  .

(d)  An answer to preliminary motion may be filed within 10 days of date of service.



As can be seen from the foregoing Regulation, Complainants were afforded an opportunity to file an Answer to the Motion to Dismiss.  However, Complainants elected not to file an Answer to the Motion.  As the Commission stated in Macko v. PG Energy, Docket No. C-00014632, Opinion and Order entered June 22, 2001, with respect to a Complainant’s failure to respond to a respondent utility’s Motion to Dismiss,

Our review of the record evidence leads us to conclude that the instant Complaint must be dismissed for failure/refusal of the Complainant to prosecute same.  This Commission’s Regulation at 52 Pa. Code §5.61(c) states that it is incumbent upon a complainant to file an Answer to a motion within twenty days of service.  The Complainant failed to answer the Motion to Dismiss filed by the Respondent.  Therefore, consistent with our Regulation, the facts contained in the Motion were deemed admitted by the Complainant.



So too, in the instant matter, Complainants, by failing to respond to PAWC’s Motion to Dismiss, have admitted the facts contained in the Motion to Dismiss, and therefore it can be reasonably concluded that they do not disagree with the dismissal of the Complaint as to PAWC prior to hearing.  Accordingly, inasmuch as Complainants have not opposed the Motion to Dismiss, the Complaint as to PAWC will be dismissed, and PAWC will not be required to attend the Prehearing Conference now scheduled to be held on August 3, 2004.  However, the said Prehearing Conference will be held as scheduled with Complainants and the remaining Respondent, PECO Energy Company.  An appropriate Order will be issued.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.


2.
The Commission has the authority to dismiss any Complaint as to any party without a hearing if, in its opinion, a hearing is not necessary in the public interest.


3.
All of the facts set forth in PAWC’s Motion to Dismiss have been deemed admitted by reason of Complainants’ failure to respond thereto and therefore the Complaint as to PAWC in Docket No. C-20042611 should be dismissed.
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss filed by Pennsylvania-American Water Company is hereby granted.



2.
That the Complaint filed by Mark and Deborah Waltz against Pennsylvania-American Water Company at Docket No. C-20042611 is hereby dismissed and the record in this docket shall be marked closed.


3.
That the Prehearing Conference in the matter of Mark and Deborah Waltz v. PECO Energy Company in Docket No. C-20042612 scheduled to be held on August 3, 2004 shall proceed as scheduled.
Date:
July 19, 2004




_________________________________








Herbert Smolen







Administrative Law Judge
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