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HISTORY OF THE PROCEEDING


On or about January 21, 2004, Jamie W. Goncharoff (Complainant) filed a Complaint against Verizon Pennsylvania Inc. (Verizon or Respondent), alleging, inter alia, that when you dial directory assistance (411), the Verizon tape recorded message advises that the number requested can be automatically dialed by pressing the number 1, but does not advise that there is an additional fee charged if you do press the number 1.  Complainant further averred, inter alia, that while the public may know that there is a fee to call directory assistance, the public is not adequately and reasonably informed that there is an additional fee to be connected to the number; that it is reasonable for the public to believe that the fee that is charged to call directory assistance also includes any fee to be connected to the number, since there is no indication in the recorded message that additional fees will apply; that while the telephone directory may provide information on the billing for directory assistance and additional fees to be connected, many people who use directory assistance are using it because they do not have a telephone book available; and that many elderly citizens and people with vision problems may not be able to read all of the pages in the telephone book.


Complainant also averred, inter alia, that to avoid misleading or confusing the public and to reasonably notify the public of the additional charge, Verizon could reasonably advise that there is a 30 cent charge for the automatic dialing service.  Complainant requests that the Commission require that Verizon add the words “for 30 cents” to their recorded message.

Respondent duly filed an Answer admitting the allegations regarding the context of Verizon’s tape recorded Directory Assistance message, but denying that the public is not adequately and reasonably informed that there is an additional fee to be connected to the number.  Verizon further admits that the telephone directory provides information on the billing for Directory Assistance calls and additional fees to be connected.  Verizon further averred that it is without sufficient knowledge or information to respond to the other allegations set forth in the Complaint and therefore denies them and also denied that it can add the words “for 30 cents” to its pre-recorded Directory Assistance message.  Respondent seeks dismissal of the Complaint.

In addition to its Answer to the Complaint, Verizon filed a Motion for Judgment on Pleadings.  In its Motion, Verizon averred, inter alia, that Complainant has admitted that he is aware that a description, including charges, of the Connect Request service is included in Verizon’s White Pages section of its telephone book; that Complainant may not represent alleged interests of anyone other than himself and as such, Complainant’s arguments are limited to the gravamen of his Complaint; and that the Commission has entered final orders in two formal proceedings that Verizon’s recorded message coupled with the notice in the directory does not constitute a breach of its duty under the Public Utility Code to provide adequate and reasonable service.  Respondent requests that its Motion for Judgment on the Pleadings be granted and that the Complaint be dismissed with prejudice.


Complainant duly filed an Answer to Verizon’s Motion for Judgment on the Pleadings admitting in part and denying in part the averments set forth in the Motion; and averring, inter alia, that Verizon can easily and without much cost modify the recorded message to reflect that there is an additional fee charged to the public if Connect Request is used; that 52 Pa. Code §5.101(a) does not provide for the filing of a Motion for Judgment on the Pleadings in the context of the instant case; and that when all the well-pled facts submitted by Complainant are deemed admitted and also giving the benefit of all reasonable inference to be drawn therefrom, Respondent is not entitled to judgment as a matter of law; that the dispositive issue is both factual and legal; that upon Respondent’s complete answering of the discovery and after hearing, the evidence will show that Respondent can provide the requested relief; that the material issue is whether or not Respondent adequately and reasonably informs the public of the additional charges for Connect Request service; and that the two previous cases cited by Respondent are not controlling because they were not appealed to the Commonwealth Court; that the Complainants in those cases did not have attorneys; that the white page explanation does not provide adequate and reasonable notice; and the fact that Complainant knows of the telephone directory notice does not eliminate Respondent’s failure to provide proper notice.  Complainant requests that the Motion for Judgment on the Pleadings be denied.

In addition to the foregoing pleadings, Complainant filed a First Set of Request for Admission, Interrogatories and Request for Production of Documents to which Verizon filed a Motion to Stay Discovery and hearing until a ruling was made on the Motion for Judgment on the Pleadings.  In addition, Verizon also filed various Objections to the Interrogatories and Request for Production of Documents.



A hearing was scheduled to be held on June 3, 2004, but by Order dated May 26, 2004, the Administrative Law Judge converted the hearing into a Prehearing Conference.  At the Prehearing Conference, the parties presented oral argument on the Motion for Judgment on the Pleadings, and Respondent introduced its Tariff covering Connect Request Service (Verizon Prehearing Exhibit No. 1).  In addition, the parties agreed that the discovery process should be postponed until a ruling was made on the Motion for Judgment on the Pleadings.

DISCUSSION



In this matter, Respondent seeks dismissal of the Complaint on the basis, inter alia, that the issue raised in the Complaint (i.e., Respondent’s pre-recorded Directory Assistance Message offering to connect a customer to the number provided by Directory Assistance does not advise of a connect fee) has been considered by the Commission in two other formal proceedings in which it was held that Respondent’s fee notice in the telephone directory provided adequate and reasonable service to customers.  In addition, Respondent contended that Complainant is limited to the gravamen of his Complaint; and that he is aware of the telephone book notice of the connection fee.  Further, Respondent contends that Complainant may not represent or assert any alleged interest of anyone other than himself.


The Pennsylvania Code, 52 Pa. Code §5.102 provides, inter alia, as follows:

§ 5.102. Motions for summary judgment and judgment on the pleadings.
  (a) Motion for judgment on the pleadings.  After the pleadings are closed, but within a time so that the hearing is not delayed, a participant may move for judgment on the pleadings.  An answer to a motion for judgment on the pleadings may be filed within 20 days of the date of service of the motion.



Respondent correctly points out that in ruling on a motion for judgment on the pleadings, the Commission must accept as true all well-pleaded facts that appear in the pleadings of the non-moving party and must examine all facts on record in a light most favorable to the non-moving party; citing Rybas v. Wapner, 457 A.2d 108 (Pa. Super. 1983).  Further, continues Respondent, in order for a fact to be material, it must directly affect the disposition of the case; citing Zuppo v. Dept. of Transportation, 739 A.2d 1148 (Pa. Cmwlth. Ct. 1999).



Upon consideration of the pleadings in light of the foregoing principles, the Administrative Law Judge concludes that there are no material facts in dispute which will directly affect the disposition of this case.  That is to say, it is admitted by both parties:

(1)
that Respondent’s recorded Directory Assistance message allows the customer to have the number directly dialed by pressing 1;

(2)
that this announcement does not include a price quote for the service;

 (3)
that Respondent’s recorded Directory Assistance message allows the customer to have the number directly dialed by pressing 1;

(4)
that Complainant is aware of the White Pages description of the amount and application of the charge.



Moreover, it is undisputed by Complainant that the charge is permitted by Respondent’s tariff (Pa. P.U.C. No. 1, Section 5, 7th Revised Sheet 16).



By reason of all of the foregoing, the only legal issue remaining is whether Respondent’s telephone message offering Connect Request service without advising that an additional charge will be made constitutes unreasonable or inadequate service.  However, the Commission has already addressed this issue and the Administrative Law Judge is bound by the Commission’s prior determination pertaining thereto.  Thus, in the case of Hillman v. Verizon Pennsylvania, Inc., Docket No. C-20016371, the Commission entered a Final Order on July 25, 2002 without its further action; and in so doing approved the Initial Decision of ALJ Fred R. Nene dismissing a Complaint similar to the instant Complaint.  There, ALJ Nene found and concluded, inter alia, that there was

. . . nothing deceptive about Verizon’s billing practice in regard to its “Connect Request” option.  Verizon lists its charges for all services in its annually distributed directories.  Further, when Verizon’s predecessor Bell Atlantic changed the practice of warning callers each time that electing “Connect Request” would cost a fee, Bell Atlantic notified customers by billing inserts that the fee would automatically be incurred if the option was chosen.  And finally, if any customer complains to Verizon about the charge being imposed without the caller’s knowledge, then it is Verizon’s practice to remove the charge from the caller’s bill and to instruct the caller about the cost of the service.

.  .  .



Likewise, in the case of Cinciripini v. Verizon Pennsylvania Inc., Docket C-20028346, the Commission entered a Final Order (August 7, 2003) without its further action approving the Initial Decision of ALJ James D. Porterfield dismissing a similar Complaint to the one filed in the instant case.  There ALJ Porterfield stated, inter alia,


Verizon offers tariffed Connect Request Service:  When a customer calls directory assistance and requests a number, a recorded message furnishes the number and notifies the customer that the number can be automatically dialed by pressing “1” on the customer’s dial pad.  The recording does not advise customers of the attendant charge.
.  .  .


Cinciripini should have no realistic concern about the service.  He knows there is a charge for the service, and he was on formal notice of the charge long before he filed his formal complaint.  In addition, Cinciripini knows that he may have the service blocked, at no cost to him, if he so wishes.  Therefore, Cinciripini’s complaint is denied and dismissed with respect to the allegation that Verizon failed to furnish reasonably service by failing to have the recorded message associated with its Connect Request Service include notice of an attendant charge for the service.

.  .  .



Further, in Cinciripini, supra, ALJ Porterfield, in discussing the telephone directory format with respect to explaining locally calling areas, stated, inter alia,
It is noteworthy, in any event, that Cinciripini can only represent himself, not Verizon customers as a class or as any sub-class.



So too, with respect to Connect Request Service in the instant matter, Complainant can only represent himself, and the service and charges have been adequately explained to him directly and via the telephone directory, as Complainant has admitted.  Although Complainant argues that he is only proceeding on his own behalf, his Complaint and oral argument on the Motion to Dismiss clearly indicate Complainant’s intention to proceed on behalf of the public, especially in light of his specific knowledge regarding the charge for Connect Request service.  As aforesaid, Complainant has no status or standing to pursue allegations concerning other customers’ alleged positions, interests or desires.  Thus, in George v. Pa. P.U.C., 735 A.2d 1282 (Pa. Cmwlth. Ct. 1999), it was held that a legislator did not have standing or capacity to represent other ratepayers or anyone other than himself.  Here, as aforesaid, Complainant admitted that he was aware of the telephone directory explanation and of the cost; and since Complainant lacks standing to complain on behalf of other customers, the Motion for Judgment on the Pleadings should be granted.



Finally, for Complainant to argue, as he apparently has, either expressly or impliedly, that the Commission did not consider the results and effects of these two decisions because no Exceptions were filed and because they were approved without further Commission action, demonstrates a profound misunderstanding of the Commission’s functions and procedures and suggests that the Commission merely “rubber stamps” an Initial Decision when no Exceptions are filed.  This is not the case; and Complainant’s argument in this regard is rejected.



For all of the foregoing reasons, the Motion to Dismiss will be granted and the Complaint will be dismissed.  An appropriate Order will be issued.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
The Commission has the authority to dismiss a Complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b).


3.
A hearing is necessary only to decide disputed questions of fact, not to determine issues of law, policy or discretion.  Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 548 (1989).



4.
It has been held that Verizon’s Connect Request service coupled with telephone directory notice of the charge therefore, is reasonable.  Hillman v. Verizon Pennsylvania Inc., C-20016371 (Order entered July 25, 2002); Cinciripini v. Verizon Pennsylvania Inc., C-20028346 (Order entered August 7, 2003).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion for Judgment on the Pleadings filed by Verizon Pennsylvania Inc. in Docket No. C-20042371 is hereby granted.



2.
That the Complaint filed by Jamie W. Goncharoff against Verizon Pennsylvania Inc. in Docket Number C-20042371 is hereby dismissed.



3.
That this matter be marked closed.

Date:
July 20, 2004




_________________________________








Herbert Smolen







Administrative Law Judge
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