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INITIAL DECISION
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Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING



The complaint of Martin and Lisa Harbaugh, filed April 9, 2004, asserts that Verizon Superpages put the wrong number in an ad resulting in customers believing that their electrical contracting business had closed.  The matter was docketed as a complaint against Verizon Pennsylvania Inc.  Verizon Pennsylvania Inc. filed an answer, new matter and a motion to dismiss for lack of jurisdiction.  The motion to dismiss was endorsed with a notice to the Complainants to file a response to the motion to dismiss within ten days.  The notice was dated May 19, 2004, and no response has been filed by the Complainants to my knowledge.


The motion to dismiss was assigned to me as motions judge by notice dated June 30, 2004.  The notice includes the information that the complainant has ten days from the date the motion is served on the complainant to respond to the motion.  The notice also states that any procedural questions or comments should be addressed to the motions judge.  The notice provides my address, telephone number and FAX number.  I have received no response or contact from the Complainants.  The discussion section that follows addresses the applicable law.  The motion to dismiss is granted in the order at the end.
DISCUSSION



The present complaint proceeding was initiated by the Harbaughs.  As the party seeking an affirmative response from this Commission, they have the burden of showing by a preponderance of the competent evidence that Verizon Pennsylvania Inc. has in some fashion violated provisions of the Public Utility Code, the regulations of this Commission or any orders, laws, or regulation this Commission has authority to enforce.  Verizon, for its part, maintains in its pleadings that Verizon Superpages refers to a totally separate and distinct entity, Verizon Information Services, Inc.  Further, the complaint is directed to paid directory advertising that has been deemed to be outside the jurisdiction of this Commission for some time.  For those two reasons Verizon Pennsylvania Inc. believes that complaint should be dismissed.  I agree.


The allegations of the complaint are that Verizon Superpages placed the wrong telephone number in a paid ad.  The complaint asserts that some one calling the advertised number receives a recorded message to the effect that the number is not in service.  Complainants have not contested the assertion that Verizon Superpages refers to Verizon Information Services, Inc., and not Verizon Pennsylvania Inc.  Likewise Complainants have not contested the assertion that this Commission has declared, in a proceeding involving Verizon Pennsylvania Inc.’s predecessor, Bell Atlantic-Pennsylvania, paid directory advertising to be a competitive service under Chapter 30 of the Public Utility Code and outside the regulatory authority of this Commission.  Re: Bell Atlantic-Pennsylvania, Inc.’s Petition and Plan for Alternative Form of Regulation Under Chapter 30, Docket No. P-00930715 (Opinion and Order, at page 105, entered 6/28/94.)


As noted in Verizon Pennsylvania Inc.’s motion to dismiss, this Commission has long held that paid directory advertising is a private contractual matter outside the jurisdiction of this Commission.  However, this Commission has also made a distinction between paid directory advertising and directory listings that are included as part of the package of regulated telephone service.  John Cardone v. Bell Telephone Co. of Pennsylvania, 76 Pa. P.U.C. 371 (1992).  The Harbaugh complaint only mentions the paid directory advertising.  I conclude that the complaint should be dismissed, but without prejudice to the Harbaughs filing a new complaint with additional allegations and/or against different entities.  Finally I would note that this Commission lacks jurisdiction to award damages.  The allegations in the Harbaugh complaint address alleged harm suffered as a result of an error in the telephone number listing that they contracted for with “Verizon Superpages”.  Such a complaint would routinely be entertained by the appropriate county court of common pleas.
CONCLUSIONS OF LAW



1.
The parties to and subject matter of this proceeding are not within the jurisdiction of this Commission.  John Cardone v. Bell Telephone Co. of Pennsylvania, 76 Pa. P.U.C. 371 (1992).



2.
This Commission may dismiss a complaint without a hearing if it concludes that a hearing is not required in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b).


3.
Paid directory advertising disputes involve private contractual matters outside this Commission’s jurisdiction.  John Cardone v. Bell Telephone Co. of Pennsylvania, 76 Pa. P.U.C. 371, 373 (1992).



4.
This Commission lacks jurisdiction to award damages to ratepayers against a public utility for alleged failures of service or alleged breaches of contract.  Nagy v. Bell Telephone Company of Pennsylvania, 292 Pa. Super. Ct. 24, 436 A.2d 701, 703-704 (1981).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Martin and Lisa Harbaugh against Verizon Pennsylvania Inc., docketed at C-20042867, is dismissed without prejudice for lack of subject matter jurisdiction.



2.
That the complaint captioned Martin and Lisa Harbaugh v. Verizon Pennsylvania Inc., docketed at C-20042867, be terminated and the record marked “closed”.
Date:  July 20, 2004


           
_________________________________              





Michael A. Nemec







Administrative Law Judge
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