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HISTORY OF THE PROCEEDING



On September 18, 2002, Joseph J. Graziano (Graziano or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against “Verizon,” which was docketed as a Complaint against Verizon Pennsylvania Inc. (Verizon PA or respondent).  In the Complaint, Mr. Graziano, whose local telephone exchange is in Verizon PA’s Lords Valley exchange, complained of having to pay long distance charges when he calls Verizon North’s Milford (NXX = 296, 409 and 686) and Matamoras (NXX = 491) exchanges.  The Prayer for Relief contained the following statements:  “Make necessary changes so exchanges (570) 296, 409, 491, 686 are charged as local calls.  Review calling areas which were set up 30 years ago and have them updated.”  This followed the filing of an informal complaint by complainant with the Commission’s Bureau of Consumer Services (BCS) at #1225632 on September 5, 2002.  



On October 3, 2002, Verizon PA filed its Answer and New Matter and explained that the Lords Valley exchange local calling area includes the Bushkill, Cresco, Hawley, Honesdale, Lords Valley, Mount Pocono, Newfoundland, Stroudsburg and Wallenpaupack exchanges and is in Verizon PA’s Capital LATA (Local Access Transport Area), that Verizon North, Inc.’s Dingmans Ferry and Matamoras exchanges are in the Poughkeepsie, New York LATA and that Verizon PA cannot as a matter of law carry interLATA traffic.



On October 3, 2002, Verizon PA also separately filed a Motion to Consolidate, Motion to Join Indispensable Parties and Motion for a Protective Order, seeking to consolidate the instant Complaint with a similar Complaint filed by Philip Schneiderman at Docket No. C-00004306 and to join as indispensable parties the interexchange carriers which were parties to that Complaint.



By Notice dated October 11, 2002, the proceeding was assigned to Administrative Law Judge Richard Lovenwirth.  By Notice dated October 21, 2002, an initial prehearing conference was scheduled for November 25, 2002; it was later rescheduled for December 5, 2002 pursuant to Notice dated November 5, 2002.  



The prehearing conference was held as scheduled on December 5, 2002.  Present and participating were complainant Graziano, Verizon PA and Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance (Verizon LD).  At that prehearing conference, Administrative Law Judge Lovenwirth denied the request to consolidate (Tr. 25), joined Verizon North as an indispensable party (Tr. 29), and apparently granted the request for a protective order (Tr. 39), although there is no record of such order being issued.  Administrative Law Judge Lovenwirth also directed Mr. Graziano to file a letter stating the relief requested (Tr. 39).  I cannot determine any ruling with respect to the request to join indispensable parties. 



Complainant Graziano, by letter dated December 14, 2002, stated that he was seeking a two-way optional calling plan for the areas of Lords Valley, Milford, Matamoras and Dingmans Ferry.



As the result of Administrative Law Judge Lovenwirth’s unexpected retirement, by Notice dated July 23, 2003, I was assigned to this proceeding.



In addition to the Motion to Join Indispensable Parties, outstanding are several Motions.  First, on January 28, 2003, Verizon PA and Verizon North (hereafter referred to jointly as Verizon) filed a Motion to Dismiss Complaint (Verizon Motion).  Even though a Notice to Plead was included, no response to the Motion was filed by Mr. Graziano.  In addition, on March 13, 2003, Verizon LD filed a Motion to Dismiss/Motion for Summary Judgment (Verizon LD Motion).  By Order dated September 1, 2003, I directed Verizon LD to refile and re-serve its Motion, as it did not appear that a Notice to Plead had been included.  Verizon LD refiled its Motion on September 10, 2003.  No response to this motion was filed by Mr. Graziano.    



As I had informed the parties in my September 1, 2003 Order, the Commission instituted an investigation at Docket No. I-00030097, Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, to determine whether optional calling plans – such as requested here – should be reclassified as competitive and therefore not subject to the Commission’s jurisdiction.
  By Recommended Decision dated August 29, 2003, the presiding officer recommended that the Commission find optional calling plans to be competitive.  As found in that Recommended Decision, the Commission’s website lists “hundreds” of interexchange resellers and “dozens” of facilities-based providers of interexchange service, who offer many types of reduced-rate calling.  


Because of the Commission’s pending consideration of the Recommended Decision at Docket No. I-00030097, by Order dated October 1, 2003, I directed that this proceeding be held in abeyance.  I also suggested that Mr. Graziano consult with the Office of Consumer Advocate to determine how best to proceed with his Complaint.


As discussed in more detail below, the Complaint should be dismissed.  It has been rendered moot by the Commission’s determination at Docket No. I-00030097 that a competitive market has developed so that the provision of optional calling plans is a competitive service and therefore outside the Commission’s jurisdiction.  See, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.

FINDINGS OF FACT


1.
The complainant in this proceeding is Joseph Graziano, whose address is listed in the Complaint as 2655 Hemlock Farms, Hawley (Pike County), PA 18428.



2.
Mr. Graziano receives local telephone service from Verizon Pennsylvania Inc.  Complaint. (Answer)


3.
Mr. Graziano’s address is located in Verizon PA’s Lords Valley exchange.  The local calling area includes the Bushkill, Cresco, Hawley, Honesdale, Lords Valley, Mount Pocono, Newfoundland, Stroudsburg and Wallenpaupack exchanges.  These exchanges are located in the Capital LATA (Local Access Transport Area).  Answer, New Matter, ¶1.


4.
The relief requested by Mr. Graziano is that Verizon PA be directed to offer an optional calling plan so that he can call the Milford, Matamoras and Dingmans Ferry exchanges at local calling rates.  Letter, dated December 14, 2002.


5.
The Milford, Matamoras and Dingmans Ferry exchanges are served by Verizon North, and are located in the Poughkeepsie New York LATA.  Answer, New Matter, ¶3.


6.
InterLATA traffic cannot be carried by Verizon PA or Verizon North; it must be provided by an interexchange carrier.  Answer, New Matter, ¶4.

DISCUSSION


A noted above, there are pending various Motions to Dismiss the Complaint, filed by Verizon PA and Verizon PA North, as well as by Verizon LD.  No response to any of these Motions was filed by complainant Graziano.  There are several reasons why the Complaint should be dismissed prior to hearing.



First, there is the fact that complainant Graziano did not file an answer to any of the Motions.  As the Commission stated in Macko v. PG Energy, Docket No. C-00014632, Opinion and Order entered June 22, 2001, with respect to a complainant’s failure to respond to a respondent utility’s Motion to Dismiss:  “Our review of the record evidence leads us to conclude that the instant Complaint must be dismissed for failure/refusal of the Complainant to prosecute same.  This Commission’s Regulation at 52 Pa. Code §5.61(c) states that it is incumbent upon a complainant to file an Answer to a motion within twenty days of service.  The Complainant failed to answer the Motion to Dismiss filed by the Respondent.  Therefore, consistent with our Regulations, the facts contained in the Motion were deemed admitted by the Complainant.”



Here, also, it can be concluded that complainant intentionally failed to respond to the Motions and therefore does not disagree with dismissal of the Complaint prior to hearing.



More importantly, however, is that the telephone service market has changed dramatically since the filing of the Complaint so as to render the requested relief both unnecessary and outside the Commission’s jurisdiction.


These two related events were recognized by the Commission in various proceedings.  First, the Commission certified to the Federal Communications Commission (FCC) that the Pennsylvania local “telephone market [was] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001.  As a result of the increasingly competitive local and interexchange telephone market, there are literally hundreds of competitive local exchange carriers (CLECs) providing local and interexchange service, with various service plans and rates.  In fact, the Commission set up a website (at http://www.utilitychoice.org) to assist consumers in exercising their freedom to choose not only their long distance provider but their local and interexchange carriers as well.  The website includes “PA TeleChoice, the consumer-education shopping tool that allows you to compare local residential telephone offers in your area.”  



As the result of this competitive market, the Commission found optional calling plans to be a competitive service, thus removing them from the Commission’s jurisdiction.  Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, Docket No. I-00030097, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.  The Commission determined that sufficient alternatives exist to render the service competitive, based in large part on the fact that “hundreds” of interexchange resellers and facilities-based providers offer numerous interexchange OCPs which “offer consumers reduced-rate and toll calling in direct competition with [interexchange] OCPs.  Alternatives include block-of-time plans, low fixed-rate per minute plans and flat-rate unlimited calling plans.”  Some of the plans included in that discussion were Sprint 500 Services™, Sprint 1000 Services™, Sprint Sense Services™, Sprint Solutions™, Sprint Nickle Nights Anywhere™, Sprint Complete Sense Plus™, Sprint 7¢ Anytime™, AT&T Value Block Plan™, AT&T Off-Peak Plan™, AT&T Blue Plan™, AT&T 30 Minutes of Calling Plan™.  Recommended Decision at 5-6.

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621(1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15(1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390(Pa. Cmwlth. 1992), alloc. den., 637 A.2d 293(1993).



Even were the Commission able to order any interexchange carrier to offer an OCP, there simply is no need for such an action.  Competition has evolved to the point where it is not necessary for the Commission to have to order carriers to provide alternatives to customers.  As noted above, there are numerous plans offered via the Commission’s tele-choice website by literally hundreds of telecommunications companies.  Indeed, there are options other than optional calling plans which can be used by individuals such as Mr. Graziano.  See, Norton et al v. Verizon Pennsylvania Inc., Docket Nos. C-00992980, C-00993030, C-00993137, C-00993139, C-00003189, C-00003189, C-00003214, C-00003283, C-00003288, C-00003291 and C-00003418, Commission Opinion and Order entered March 29, 2002, where the Commission stated at 26:  “Also, in light of the newly developed methods of circumventing toll calls, nothing in this Opinion and Order should be construed so as to require Verizon to count traffic usage for the following types of calls in future EAS proceedings:  cell phone, calling card, e-mail, or internet service providers.”  



If customers are dissatisfied with the local calling area provided by Verizon, they need not remain customers.  If Mr. Graziano is correct that there is a substantial dissatisfaction with the current situation, the fact that local service competition is not just permitted but encouraged by the Commission will ensure that some Verizon competitor will see an opportunity to provide whatever service is desired.  Or, as recognized by the Commission, other options include cell phones, calling cards, and other forms of telephone service.


As I stated in my October 1, 2003 Order:  “The current state of local and long distance telephone competition is different from that which existed when the Complaint was filed.  This is clear from [Verizon LD]’s Motion, in which it notes that it was not even in existence at the time of the last toll traffic study.  It may well be that Mr. Graziano may find a competitive alternative that satisfies his calling needs, now that the Commission not only has found that competitive local telephone service exists in Pennsylvania but has taken steps to publicize consumers’ telephone choice.”


In light of the Commission’s relinquishment of jurisdiction over optional calling plans, it is unnecessary to address either of the outstanding Motions.


Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case because the Commission cannot grant the requested relief.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to this proceeding.



2.
InterLATA service cannot be provided by Verizon Pennsylvania Inc. or Verizon North, Inc.  It can be provided by interexchange carriers such as AT&T Communications of Pennsylvania, LLC, MCI WorldCom Communications, Inc., Sprint Communications Company, LP or Bell Atlantic Communications of Pennsylvania, Inc., t/a Verizon Long Distance.  



3.
The Pennsylvania local “telephone market [is] fully and irreversibly open to competition.”  Consultative Report at Application of Verizon PA for 271 Authority, FCC CC Docket No, 01-138, dated June 25, 2001.


4.
The Commission has determined that optional calling plans are now a competitive service, and therefore are no longer subject to the Commission’s jurisdiction.  Investigation to Reclassify Noncompetitive Telecommunications Services Provided by Interexchange Telecommunications Carriers as Competitive Services, Docket No. I-00030097, Commission Order entered October 31, 2003 which adopted the Recommended Decision dated August 29, 2003.  



5.
The Commission must act within and cannot exceed its jurisdiction.



6.
The Commission lacks subject-matter jurisdiction to address the claim for relief in this proceeding.



7.
 The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. §703(b), 52 Pa. Code §5.21(d).



8.
A hearing in this matter is not necessary in the public interest.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Joseph Graziano against Verizon Pennsylvania Inc. at Docket No. C-20028526 is dismissed;
and



2.
That the record at Docket No. C-20028526 be marked closed.

	Date:
	July 21, 2004
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge


�	As no answer was filed to the New Matter, the factual assertions contained therein (primarily explaining the LATAs in which the various exchanges are located) will be deemed admitted pursuant to 52 Pa. Code §5.61(c).


�	Optional Calling Plans are reduced rate toll plans between certain Commission-approved exchanges.  They are defined at 66 Pa.C.S.A. §3002 as “A discount toll plan required by the Commission to be offered by either a local exchange carrier or an interexchange carrier when justified by call usage for a telephone route.  The provision of service under an optional calling plan shall be considered to be noncompetitive service unless determined otherwise by the Commission.”  They are considered optional because customers are not required to purchase or use them.  
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