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MOTION OF VICE CHAIRMAN ROBERT K. BLOOM
Before the Commission for consideration is the Initial Decision of Administrative Law Judge Ky Van Nguyen (ALJ) which dismissed with prejudice the Complaint of Gloria Simms (Complainant) against Philadelphia Gas Works (PGW).  The Complaint is an appeal of the Bureau of Consumer Services (BCS) Decision.

The ALJ ruled that since the Complainant did not appear at the hearing the Complaint should be dismissed with prejudice for failure to carry her burden of proof.  He also affirmed the BCS Decision and found that the Complainant substantially complied with the BCS Decision.
This Complaint must be dismissed with prejudice for failure to prosecute consistent with prior Commission decisions.

The BCS Decision should be revised since it required current rather than budget billing as required by Frayne v. PECO.
  The ALJ stated:  “Lump sum payment
 is waived if a complainant substantially complies with a BCS Decision.  Seventy-five percent (75%) of total amount payable shows a substantial compliance.  Fallon v. PECO Energy Company, F-00381973 (Pa. PUC December 4, 1998).
Since the Complainant did not appear at the hearing, a finding that there was substantial compliance is incorrect.  The record is devoid of evidence as to why she was not current with the BCS Decision as required by Claypool.  The Commission will make a finding of substantial compliance where the record evidence/facts warrant.  At a Level 3
 income, the Complainant was required to explain why, despite this income, she has chosen not to comply with the BCS Decision. 
PGW shall re-bill the Complainant within 15 days, of the requisite Claypool catch-up amount.  Said bill is due in 30 days.
THEREFORE, I MOVE THAT:
1. The Initial Decision should be modified consistent with this Motion


2. The revised payment arrangement is budget bills plus $100.


3. For compliance with the Bureau of Consumer Services Decision, Philadelphia Gas Works shall rebill, within 15 days, for the requisite Claypool catch-up amount.  Said bill is due in 30 days.

4. The Office of Special Assistants shall prepare an Order consistent with this Motion.
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VICE CHAIRMAN

� BCS Decision Case No. 1401463 issued June 27, 2003 which required Complainant to pay current bills plus $40.  The arrearage as of March 9, 2004, was $2,931.29. (FOF #2 and #3 )


� See Martin Jefferson v. UGI, Docket No. Z-00269892, December 26, 1995


� Mary E. Frayne v. PECO Energy Company, Docket No. C-20029005, entered September 10, 2003.


� The correct term is Claypool catch-up amount.  A lump sum is the payment required by BCS as a condition precedent to a payment arrangement where a complainant has defaulted on a previous payment arrangement.


� Level 3 income in this case, equates to a monthly income of $1,614 for one adult and no children in the house.





