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HISTORY OF THE PROCEEDING



This decision denies a complaint that American Legion Post 253 (“Complainant” or “Post 253”) filed on July 30, 2003.  Post 253 disputes a bill it received for gas service that Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia”) provided.  For relief, the Complainant wants Columbia to repair or replace the gas meter and adjust the billing to reflect actual consumption.  Columbia answered the complaint on August 29, 2003, denying inaccurate metering or wrongful billing.


I issued a standard Prehearing Order on November 3, 2003.  A telephonic hearing scheduled for February 5, 2004 was continued when Columbia did not receive notice of the hearing and the Commander for Post 253 was unavailable (N.T. 4‑5).  A telephonic hearing was held on April 6, 2004.  The Adjutant, Paul F. Addis, testified on behalf of Post 253.  Valerie Q. Sexton testified on behalf of Columbia, which was represented by legal counsel.  Columbia offered four exhibits that were admitted into the record.  The hearings generated 57 pages of notes of testimony.  No briefs were filed.  The record closed on May 6, 2004.
FINDINGS OF FACT
1. American Legion Post 253, the Complainant, has been located at 136 North Central Avenue, Canonsburg, Pennsylvania 15317 since 1938 (N.T. 20).
2. Columbia Gas of Pennsylvania, Inc., the Respondent, provides commercial gas service to Post 253 at this location (N.T. 20).

3. Post 253 is disputing the bill for April 16, 2003 in the amount of $956.65 that it received from Columbia for gas service (N.T. 19, 25, 29).

4. Post 253 owes no outstanding balance on this account (N.T. 29).

5. At this location, Post 253 occupies a one-story brick structure with a basement, approximately 100 feet long by 25 or 30 feet wide, that originally was built as a post office in 1929.  Two offices, a kitchen, two bathrooms and a meeting room occupy the first floor.  Several small rooms and the furnace occupy the basement (N.T. 20‑22).

6. On average, Post 253 is open three or four hours a day, usually around dinner time.  Every third Thursday of the month, Post 253 has regular meetings that last about three hours, beginning at 7:00 p.m. (N.T. 22‑23).

7. Post 253 rented out its hall for birthday parties three or four times over the last winter (N.T. 22‑23).

8. When the building is not in use, the thermostat for the furnace remains at 51°.  When the building is occupied, the thermostat is boosted into “the sixties” (N.T. 22, 28‑29).
9. Post 253 has 117 members currently, but only five people have keys to access the building when it is closed (N.T. 23).
10. For gas-consuming appliances, Post 253 has a furnace, kitchen stove and water heater.  The furnace has a boiler that generates radiator heat.  The stove is used only “once in a while” and was not used at all last year, during kitchen remodeling.  When not in use, the pilot lights on the stove are extinguished.  When the electric water heater began leaking in May 2003, Post 253 replaced it with a gas one (N.T. 24‑27).
11. Post 253 disputes the April 16, 2003 gas bill, because “those months were not that cold.”  It believes January 2003 was unusually warm, while January 2004 was very cold.  Yet, the bill it received in February 2004 was only around $400.00.  It notes the December 2002 gas bill was about $600.00.  In February 2003, the gas bill was for $330.12.  On February 18, 2003, the bill was for $358.73 (N.T. 25‑26).
12. During March and April 2003, Post 253 claims it used the building the same way then as it did during the same periods in 2002 and 2004, except for one day in March 2003 when Post 253 hosted a tool show from 10:00 a.m. to 7:00 p.m.  While people were constantly coming and leaving the building, Post 253 claims the weather was unusually warm and “no gas was used that day” (N.T. 27‑28).
13. During two weeks in March and April 2003, a contractor renovated the kitchen in the building, replacing the sink and flooring (N.T. 31‑33).

14. The Adjutant for Post 253 claims he shut off all gas to the building for a week before Columbia changed the meter on September 23, 2003 and he noticed the meter still registered consumption.  The Columbia technician, who changed the meter, found no leaks (N.T. 30‑31).
15. Columbia offers a four‑year Consumption History (March through April) for this account for the years of April 2000-March 2001 to April 2003-March 2004.  This History shows the meter is read every other month.  The April 16, 2003 meter reading showed 887 cubic feet of gas was consumed during the previous 29 days.  The April 17, 2002 meter reading showed 541 cubic feet of gas was consumed during the previous 30 days.  The April 17, 2001 meter reading showed 79 cubic feet of gas was consumed during the previous 32 days.  The April 14, 2000 meter reading showed 363 cubic feet of gas was consumed during the previous 29 days (N.T. 39‑40; Respondent’s Exh. 1).
16. Columbia posits the bill calculated on March 18, 2003 for 348 cubic feet during the previous 29 days was too low, leading to a higher than normal bill on April 16, 2003 to make up the difference (N.T. 41; Respondent’s Exh. 1).

17. Post 253 complained to Columbia of a high bill on April 21, 2003 (N.T. 43‑44, 46; Respondent’s Exhs. 2 & 3).

18. A Columbia technician arrived at the building on April 23, 2003.  The technician discovered two furnaces were on site, with only one running, and a water heater.  The thermostat for the furnace was set at 62°.  The furnace was rated at 240,000 Btu, but had an output of 150,000 Btu (N.T. 44‑45; Respondent’s Exh. 2).
19. Columbia reported to Post 253 that the meter reading obtained by its technician on April 23, 2003 was in line with the meter reading found on April 16, 2003.  Since the operating furnace is rated at 240,000 Btu but has an output of 150,000 Btu, it is “extremely under-fired” (N.T. 47‑48; Respondent’s Exh. 3).
20. Columbia opines an under-fired appliance does not operate efficiently and consequently, it uses more energy than it should (N.T. 47‑48).

21. Columbia tested the subject meter on October 17, 2003 and found the meter to be 99.2% accurate on one test and 98.4% accurate on the second test, for an average of 1.2% slow (N.T. 49‑51; Respondent’s Exh. 4).

22. Columbia opines more consumption than normal occurred during the kitchen renovation work, when doorways were left open or used more often to move equipment and materials about the construction site (N.T. 52).

23. Post 253 disputes the theory that doors were left open during the kitchen renovation (N.T. 53‑54).

DISCUSSION


The case sub judice is akin to many cases the Commission reviews relating to billing disputes.  The customer asserts a gas utility bill is too high and seeks a credit against the arrearage owed the utility due to the alleged inadequate and unreasonable service.  In this case, however, the customer owes no balance to the utility on this account.  The Complainant pays all of its bills when due.  Nevertheless, the customer is entitled to a credit for any excess overpayment.  As in every case, the party seeking affirmative relief from this Commission bears the burden of proof.  See, 66 Pa. C.S. §332(a).
A.
The Burden of Proof


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.   Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.   Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied its burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence must support the Commission’s decision.   See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  Moreover, in order to establish a sufficient case against a utility to satisfy the burden of proof, a complainant must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.
B.
The “High-Bill” Dispute


In order to determine whether a complainant has established a prima facie claim of unusually high bills, this Commission has declared certain factors must be considered.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his/her/its pattern of usage had not changed.  Id.  In reviewing these criteria, one may consider the billing history of the account, any change in the number of occupants residing in a household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).


Thus, the “Waldron Rule” is an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-6 (Pa. Cmwlth. 1984).   As such, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Kupstas v. Pennsylvania Gas & Water Company, Docket No. F-09136863 (Order entered September 17, 1992).  Accordingly, the Waldron Rule applies to this commercial account.  Chiaverini v. Duquesne Light Company, Docket No. C-00945562 (Order entered February 13, 1995).  A review of the Complainant’s account history shows one abnormal bill.


For the 29-day period ending April 16, 2003, Columbia charged Post 253 with consuming 887 cubic feet of natural gas (N.T. 19, 25, 29; Respondent’s Exh. 1).  No other billing cycle during the past four years displayed comparable usage (Respondent’s Exh. 1).  For the 30‑day period ending April 17, 2002, the actual recorded usage was 541 cubic feet.  Id.  For the 32-day period ending April 17, 2001, the actual recorded usage was 79 cubic feet.  Id.  For the 29-day period ending April 14, 2000, the actual recorded usage was 363 cubic feet.  Id.


Likewise, the next highest recorded usage to the 887 cubic feet recorded on April 16, 2003 occurred on December 16, 2002, when Columbia recorded consumption of 661 cubic feet for a 33‑day period.  Id.  On January 17, 2001, Columbia billed Post 253 for consuming 652 cubic feet of gas during a 34‑day period based upon a customer reading.  Id.  On December 14, 2000, the actual recorded usage was 600 cubic feet for a 31‑day period.  Id.  Finally, other than on these occasions, no other billing cycle shows consumption exceeding the 416 cubic feet recorded on February 17, 2004.  Id.


Therefore, a careful review of the Consumption History discloses that while the April 16, 2003 bill for usage of 887 cubic feet of natural gas was, indeed, the highest recorded usage ever for this account, it is not unusual to see wide fluctuations in usage based upon seasonal conditions.  Id.  One would expect more energy consumption to occur during colder weather months, as this account shows.  But, looking at the Consumption History only reveals part of the picture.


The rest of the story shows a potential for high energy usage.  Post 253 occupies a one-story brick structure with a basement, approximately 100 feet long by 25 or 30 feet wide, that originally was built as a post office in 1929.  Two offices, a kitchen, two bathrooms and a meeting room occupy the first floor.  Several small rooms and the furnace occupy the basement (N.T. 20‑22).  Post 253 has a furnace, water heater and kitchen stove for gas consuming appliances (N.T. 24‑27).  When unoccupied, the thermostat for the furnace remains at 51°.  When the building is occupied, the thermostat is boosted into “the sixties” (N.T. 22, 28‑29).  Yet, the hot water pipes from the furnace always keep the basement warm enough to protect the pipes from freezing (N.T. 21).


In addition, the furnace boiler is rated at 240,000 Btu, but the output is only 150,000 Btu (N.T. 44‑45; Respondent Exh. 2).  Thus, the furnace is extremely “under-fired” (N.T. 47‑48; Respondent’s Exh. 3).  An under-fired appliance does not operate efficiently and consequently, it uses more energy than it should (N.T. 47‑48).



This latter point is important in relation to the Complainant’s assertion that its usage pattern for the same period has not changed significantly over the last several years (N.T. 27‑28).  Two events occurred during the disputed billing cycle that apparently was not duplicated at any other time.  The first event was a tool show that Post 253 hosted one day in March 2003 from 10:00 a.m. to 7:00 p.m. (N.T. 27-28).  Normally, the building only accommodates people for three or four hours a day, during the dinner hours (N.T. 22‑23).  One assumes the furnace thermostat would be raised to accommodate people in the building.  Also, one would expect people to go in and out of the building, not only to visit the show, but also to set up the displays and to dismantle and transport them afterward.


The second event occurred when a contractor renovated the kitchen for two weeks in March and April 2003 (N.T. 31‑33).  Even if the building doors were not left open for extended periods to accommodate the movement of materials and equipment into and out of the building, one would expect workers to go in and out of the building throughout the day.  So, for two events during the subject billing period, people were going in and out of the building extensively.  One would expect an inefficient furnace to struggle to make up the heat loss.



While the Post 253 Adjutant testified that the weather was unusually warm throughout this period, the Complainant never explains how warm it was (N.T. 25‑26).  As the party bearing the burden of proof, the Complainant must present some evidence to show the weather was so warm that the furnace did not operate at all to accommodate the unusual activity during either the tool show or the two weeks of renovation.  In the absence of such evidence, one cannot speculate that weather conditions were so warm that no unusual gas usage occurred.
Norfolk & Western Ry., supra.


Furthermore, Columbia tested the gas meter on October 17, 2003 and found the meter to be 99.2% accurate on one test and 98.4% accurate on a second test, for an average of 1.2% slow (N.T. 49‑51; Respondent’s Exh. 4).  These test results comport with the Commission standard of ±2% of 100% accuracy.  See, 52 Pa. Code §59.21.  To contradict this evidence, the Adjutant claims he shut off all gas to the building for a week before Columbia changed the meter on September 23, 2003 and he noticed the meter still registered consumption.  The Columbia technician, who changed the meter, found no leaks (N.T. 30‑31).


Importantly, the only disputed bill was for the 29-day period ending April 16, 2003 (N.T. 19, 25, 29).  The Complainant is not disputing the bill including September 23, 2003 or the week preceding it.  Furthermore, this testimony does not eliminate the possibility of leaks occurring on the customer’s side of the meter, for which the customer is responsible.  Without some evidence on the subject, one cannot say the Complainant’s evidence is more convincing, by even the smallest amount, than the evidence presented by the Respondent that the meter rendered an inaccurate reading.  Se-Ling Hosiery, supra.  Finally, no evidence exists to show by a preponderance that Columbia is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


For all of the foregoing reasons, the complaint must be denied for failure to meet the burden of proof.  No payment plan will be issued, since the account appears to be current and the customer owes no outstanding arrearage (N.T. 29).

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.
2. The Complainant has failed to meet its burden of proving that the Respondent is responsible or accountable for any high gas bills that it may have received.
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of American Legion Post 253 against Columbia Gas of Pennsylvania, Inc. at Docket No. C-20030888 is hereby denied.

Dated:  July 20, 2004


















John H. Corbett, Jr.








Administrative Law Judge
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