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HISTORY OF THE PROCEEDING
On November 5, 2003, James David Harman (complainant) filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20031793.  The Complaint contested respondent’s placing of an account with an outstanding balance in the name of a former tenant of complainant in complainant’s name.

On December 4, 2003, respondent filed its Answer (Answer), averring that its actions were taken pursuant to the requirements of 66 Pa.C.S. §1529.1.
On December 9, 2003, complainant filed a document titled “Brief In Opposition To Electric Utilites (sic) Request To Dismiss Complaint”.

By Telephone Hearing Notice dated May 17, 2004, an Initial Telephone Hearing was scheduled for July 6, 2004, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated May 18, 2004.  The Prehearing Order advised the parties with respect to attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to participate in the hearing.  Finally, the Prehearing Order reminded the parties of their obligation to keep me apprised of the telephone number at which they were to be contacted to participate in the scheduled Hearing.
In accordance with the provisions of the Prehearing Order, under cover letter dated June 9, 2004, respondent submitted three proposed exhibits for possible use at the scheduled Hearing.

On June 30, 2004, complainant submitted two proposed exhibits for possible use at the scheduled Hearing.
The Initial Telephone  Hearing convened as scheduled on July 6, 2004. Complainant appeared pro se, and presented evidence in the form of his own testimony and the introduction, without objection, of two exhibits (Exhibits A and B).
  Respondent was represented by Gary L. Weber, Esquire, and presented the testimony of one witness, William Stoffregen, and introduced, with out objection, three exhibits (PPL Exhibits 1, 2, and 3).

A transcript of the Initial Telephone Hearing containing forty-three (43) pages was produced.

Both parties waived the submission of Briefs.  Consequently, the record was closed at the end of the Initial Telephone Hearing on July 6, 2004.
FINDINGS OF FACT

1.
Complainant owns the real property known as 149 and 153 West Center Street, Donaldson, PA 17981.

2.
Respondent provides electric service to the real property identified in Finding of Fact 1, above.

3.
At all relevant times there were located on the real property identified in Finding of Fact 1, above, a residential building containing an apartment, and a trailer (mobile home), both of which were owned by complainant and rented to separate tenants.

4.
At all relevant times, the apartment was leased to William and Jamie Nagle and the trailer was leased to a male tenant.

5.
On July 28, 2003, respondent determined that there was “foreign load” on the meter for the apartment having an account in the name of William Nagle.  Respondent made this determination based upon an in-person investigation at complainant’s premises.
6.
The “foreign load” on the meter for the apartment consisted of a well pump that provides water to the trailer.  Respondent made this determination by turning off the electricity to the apartment and observing that this had the effect of preventing water from being drawn in the trailer, i.e., the water pump that pumps water to the trailer stopped working but the electric lights in the trailer remained on.
7.
On August 12, 2003, respondent sent complainant a letter explaining why the Nagle account was placed in complainant’s name as of July 28, 2003, the outstanding balance owed on the account, and what needed to be done before the account could be placed in the name of a tenant.

8.
Respondent transferred a balance of $875.77 into complainant’s name from the Nagle account even though the entire balance on the Nagle account was $1,421.20.  The excess was not transferred into complainant’s name because it had been incurred by William Nagle at a prior address unrelated to complainant’s property.

9.
Complainant has not paid the $875.77 balance transferred into his name nor has he provided respondent the required written notification of the “foreign load’ having been removed from what was the Nagle meter.
DISCUSSION
Respondent determined the existence of a “foreign load” situation on complainant’s real property on July 28, 2003.  Respondent made this determination based upon its investigation at the premises owned by complainant and its interpretation of the requirements of Act 54 of 1993, specifically what is now contained in 66 Pa.C.S. §1529.1.  Act 54 of 1993 became effective on September 1, 1993.

Section 1529.1 of the Public Utility Code, 66 Pa.C.S. §1529.1, reads as follows:

§1529.1. Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

The Commission has clearly established that the presence of “foreign load” prevents a dwelling unit from being deemed “individually metered” as that term is used in 66 Pa.C.S. §1529.1.  David P. Boyce v. Duquesne Light Company, Docket Number Z-00223698, Opinion and Order adopted June 30, 1994, entered September 1, 1994, Elizabeth Santos v. Metropolitan Edison Company, Docket Number C-00967757, Opinion and Order adopted July 10, 1997, entered August 7, 1997.  “Foreign load” exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.  Boyce at 4-5.  In other words, “foreign load” is utility service which is not related to serving a tenant, but for which the tenant is being billed.  Santos at 4.  Section 1529.1 of the Public Utility Code, 66 Pa.C.S. §1529.1, requires that an affected public utility “shall forthwith list the account for the premises in question in the name of the owner” when a residential building contains one or more dwelling units not individually metered.  66 Pa.C.S. §1529.1(b).

In this case, the premises situate at 149 and 153 West Center Street, Donaldson, PA 17981, owned by complainant are a residential building (i.e., a building containing one or more dwelling units occupied by one or more tenants.  66 Pa.C.S. §1521) and a trailer (also a dwelling unit occupied by one or more tenants).  While the two rental units are not located in the same structure, the evil which the legislation is designed to prevent is just as clearly present as in the case when the tenants’ metered premises occupy but one structure.  Respondent presented credible evidence that it investigated the presence of “foreign load” by turning off the electricity to the apartment and observing that this caused the trailer to be without running water even though the trailer’s electric lights remained on.  From this, respondent concluded that the water pump needed to supply running water to the trailer was powered by electricity that was metered by the meter for the apartment rather than the separate electric meter for the trailer.  This is a classic example of “foreign load”.  Complainant, having the burden of proof, did not offer an alternative credible explanation for the observations and conclusion made by respondent when it investigated the “foreign load” complaint it had received.
It is indisputable that Section 1529.1 of the Public Utility Code, 66 Pa.C.S. §1529.1, applies to the facts of this case.  The leased premises were dwelling units.  The legislative purpose would be thwarted if the fact that the leased dwelling units were not located in a single building removed this situation from the statutory mandate.  “Foreign load” existed.  The presence of “foreign load” prevented the leased dwelling units from being deemed individually metered.  Respondent, the affected utility, upon discovering the presence of “foreign load” was required by the statute to “forthwith” list the account in question in the name of the owner, and did so.

I am not unsympathetic to complainant’s position that it is unfair to transfer a tenant’s entire unpaid balance to the landlord for a de minimus “foreign load” as existed here.  Foisting a tenant’s delinquent utility bill, for which the tenant (by not paying) and the utility (by not collecting), but not the landlord, share responsibility, onto the landlord appears to me to be a case of two wrongs not making a right.  However, the Commission has clearly spoken and the policy established in Elizabeth Santos v. Metropolitan Edison Company, Docket Number C-00967757, Opinion and Order adopted July 10, 1997, entered August 7, 1997, cannot be ignored.

In Santos the Commission clearly held that “[t]he utility must . . . place the account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord.” (emphasis added)  Santos at 14.  The Commission also said, “[c]learly, the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.” (emphasis added)  Santos at 16.  See, also, Allen L. Jones v. Pennsylvania Power & Light Company, Docket Number C-00971013, Opinion and Order adopted February 11, 1999, entered February 25, 1999.  Consequently, complainant is responsible for the Nagle account balance, including arrearages incurred at these premises but not at any other location, as of the date of discovery of the “foreign load” plus usage until such time as the “foreign load” was removed and a tenant agreed to take responsibility for the utility account.
As to complainant’s position that the statute should not apply because the cost of electric service for the “foreign load” was de minimus, this position must be rejected.  As a matter of law, there is no de minimus exception to 66 Pa.C.S.A. Sec. 1529.1.  Joseph L. Ward v. PPL Utilities, Inc., Complaint Appellant, Docket Number C-00992784, Opinion and Order adopted August 31, 2000, entered September 1, 2000.  See, also, Randall Tasker v. PP&L, Inc., Complaint Appellant, Docket Number C-00003249, Final Order entered August 29, 2000.  Additionally, complainant did not produce any evidence as to the cost of electric service for the “foreign load”.  Determining any amount other the amount as determined and testified to by respondent’s witness would be pure surmise and conjecture.  Such is unacceptable.

The applicable law, as set forth above, as applied to the facts of this case dictate that complainant is liable to respondent for the entire $875.77 transferred to his account from the account previously maintained in the name of William Nagle.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to and the subject matter of this case.
2.
As the proponent of a rule or order, complainant had the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

3.
“Foreign load” exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.

4.
The presence of “foreign load” prevents a dwelling unit from being deemed “individually metered” as that term is used in 66 Pa.C.S. §1529.1.

5.
66 Pa.C.S. §1529.1, requires that an affected public utility “shall forthwith list the account for the premises in question in the name of the owner” when the tenant’s account has “foreign load”.
6.
In this case, the “foreign load” on the meter for the apartment consisted of a well pump serving the trailer.

7.
Complainant owes respondent $875.77 on the account established in his name by respondent pursuant to the provisions of 66 Pa.C.S. §1529.1
8.
When acting in accordance with the provisions of 66 Pa.C.S. §1529.1, a utility must place the tenant’s account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord.  The utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.

9.
There is no de minimus exception to 66 Pa.C.S. §1529.1.

10.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

11.
Complainant did not produce any evidence as to the cost of electric service for the “foreign load”.  Determining any amount other the full amount as determined and testified to by respondent’s witness would be pure surmise and conjecture.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed November 5, 2003, by James David Harman against PPL Electric Utilities Corporation with the Pennsylvania Public Utility Commission, Docket Number C-20031793, is dismissed.

2.
That the record at Docket Number C-20031793 be marked closed.
Date:
July 22, 2004

















Wayne L. Weismandel








Administrative Law Judge

�	The Commission’s Rules of Practice and Procedure make no provision for the filing of a responsive pleading to an Answer that does not include new matter.  Consequently, complainant’s December 9, 2003, document will be disregarded in deciding this case.


�	Four redactions of handwritten notations made by complainant on Exhibit B were made before Exhibit B was received into evidence.
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