BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Linda C. Miles
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:
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C-20039627







:
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:


and





:
Green Mountain Energy Company 


:
INITIAL DECISION

Before

Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On February 27, 2003, Linda C. Miles (Miles” or “Complainant”) filed a complaint with the Commission against PECO Energy Company (“PECO” or “Respondent”)  alleging the following:  that she signed up for Green Mountain to be her electric supplier in November 2000; that her monthly generation charges were between $10 and $19;  that Green Mountain billed her directly; that in May 2002, Green Mountain changed their billing procedures so that the charges were on her monthly PECO bill, although she was still required to pay Green Mountain directly; that she has copies of cancelled checks which prove that she continued to pay Green Mountain directly; that in December 2001, she asked for her service with Green Mountain to be discontinued; that her last check to Green Mountain was dated December 4, 2001; that PECO listed $106.14 in charges for service from Green Mountain on her January 2002 bill; that PECO told her to call Green Mountain to resolve her problem with the outstanding $106.14; that Green Mountain verified that she had made all of her payments to Green Mountain and that she did not have an outstanding balance; and that both companies contend that they are not responsible for contacting the other company to resolve this problem.


On April 4, 2003, PECO Energy filed an Answer.  In its Answer, the Respondent admitted that the Complainant received supplier service from Green Mountain Energy Company from December 26, 2000 to November 26, 2001.  PECO averred that Green Mountain billed the Complainant directly for charges from December 26, 2000 to July 25, 2001, and that PECO was the billing agent for Green Mountain from July 25, 2001 to November 26, 2001.  PECO stated that when it is the billing agent, it is required to pay the supplier its charges within 25 days.  PECO averred that Green Mountain has not indicated that the Complainant made payments directly to the supplier.  PECO stated that its records show that there is an outstanding supplier balance of $106.14.  PECO stated that all information regarding the Complainant’s payments to and contacts with Green Mountain are within Green Mountain’s exclusive control. 



By Order dated January 23, 2004, Green Mountain Energy Company (“Green Mountain”) was joined as an indispensable party.  Furthermore, Green Mountain was to be added to the caption as a Respondent.  Copies of the complaint and Answer were served on Green Mountain Energy with said Order.  On February 4, 2004, James H. Cawley, Esquire, entered his appearance on behalf of Respondent Green Mountain.  Mr. Cawley also sent the Complainant correspondence concerning the case.  He requested that she send him copies of both sides of the checks in question so that the matter could be resolved without a hearing.



In addition, by Order dated January 23, 2004, the hearing scheduled for Thursday, February 12, 2004 at 2:00 p.m. was converted to a telephonic prehearing conference.  



On February 12, 2004, at approximately 1:00 p.m., the presiding officer saw a fax from the Complainant requesting a continuance because she just started a new job (Tr. 4, 5).  She indicated that she left a voicemail message earlier during the week.  


The telephonic prehearing conference was held in this matter on February 12, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  When the presiding officer called the Complainant’s cellular telephone number (the number listed on the February 12, 2004 fax), she reached the voicemail and left a message for the Complainant to return the call by 2:15 p.m. to participate in the prehearing conference (Tr. 4, 5).  Counsel for the Respondents were contacted at 2:10 p.m.  Since the Complainant did not return the call, she did not participate in the prehearing conference (Tr. 5).  PECO Energy Company was represented by Priya Sankar, Esquire.  Green Mountain Energy Company was represented by James H. Cawley, Esquire.



During the prehearing conference, Mr. Cawley said that he had not received anything from the Complainant in response to his correspondence (Tr. 4).  Ms. Sankar stated that she did not have copies of the Complainant’s cancelled checks (Tr. 5, 6).


By Order dated February 12, 2004, the Complainant was ordered to send a copy of the cancelled checks to Mr. Cawley, Ms. Sankar and to the presiding officer on or before March 1, 2004.  



The Complainant did not submit the checks by March 1, 2004.  The Complainant informed the presiding officer that she did not have the checks.



The record consists of a 10-page transcript.

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint. Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



During the prehearing conference, Mr. Cawley, Green Mountain’s attorney, stated that the Complainant failed to provide proof that she submitted the payments to Green Mountain (Tr. 4).  Ms. Sankar explained that she sent the Complainant a letter, dated May 20, 2003, during the mediation process.  In that letter, Ms. Sankar explained PECO’s records and the records that she had received from Green Mountain (Tr. 5, 6).  Ms. Sankar stated that the Complainant did not respond (Tr. 6).


The presiding officer stated that an order would be sent out requesting that the Complainant submit the checks by a certain date (Tr. 6-8).  Mr. Cawley suggested that it would be appropriate to move to dismiss the complaint for lack of prosecution if the Complainant failed to produce the checks by the due date (Tr. 7).  


By Order dated February 12, 2004, the Complainant was ordered to send a copy of the cancelled checks to Mr. Cawley, Ms. Sankar and to the presiding officer on or before March 1, 2004.  



The Complainant did not participate in the February 12, 2004 prehearing conference (Tr. 4).  She did not provide the cancelled checks or other documentation to support her claim by March 1, 2004.  

Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f) provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the prehearing conference and has not supplied the relevant information that is needed to resolve the complaint, a hearing in this matter is not warranted.  It should be noted that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 66 Pa. C. S. §703(b).  The Respondents’ attorneys have indicated that the case should be dismissed if the Complainant did not provide the requested information by the due date.  Therefore, the complaint is dismissed. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled prehearing conference, waived the opportunity to participate in the prehearing conference.  66 Pa. C.S. §332(a).

ORDER

THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Linda C. Miles against PECO Energy Company and Green Mountain Energy Company at Docket C-20039627 is dismissed in its entirety with prejudice.



2.
That the record in this case be marked closed.

Date:
July 23, 2004




___________________________________








Cynthia Williams Fordham







Administrative Law Judge
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