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HISTORY OF THE PROCEEDING

On or about October 10, 2002, Thomas D. Moskella (“Complainant” or “Mr. Moskella”) filed a complaint against UGI Utilities, Inc. (“UGI” or “Company”) alleging that his gas service will be terminated because of an unpaid balance due for service rendered.  Complainant disputes the balance due and requests a stay of termination.   On November 7 2002, UGI filed an answer admitting to the material allegations of the Complaint.  Respondent further explained that it transferred an unpaid bill of $453.68 from Complainant’s prior, now inactive account at 1128 Pine Street, Easton to his active account at 1143 Bushkill Street.  UGIBy Interim Order Setting Resolution Conference, dated May 20, 2003, the parties were encouraged to resolve the dispute prior to June 17, 2003 and report the outcome to mediator Bruce Bigelow.  The resolution conference was unsuccessful and on June 10, 2003, the mediator reported that the case should be scheduled for hearing.
By Telephone Hearing Notice dated July 28, 2003, the parties were notified that an Initial Telephone Hearing was scheduled for Thursday, December 18, 2003.  This case was assigned to Administrative Law Judge (“ALJ”) Louis G. Cocheres.  
ALJ Cocheres issued a Prehearing Order on July 29, 2003 advising the parties of applicable procedures regarding advanced submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order reminded the parties of their responsibility to notify the ALJ of any change in the telephone number where they could be contacted for the hearing.

In accordance with the provisions of the Prehearing Order, by cover letter dated December 8, 2003, PECO submitted three copies of one (1) proposed exhibit for possible use at the Initial Telephone Hearing.  PECO submitted three copies of two (2) additional documents identified by PECO as late filed exhibits by facsimile, followed by overnight mail, received on December 17, 2003 and December 18, 2003, respectively.
A telephonic hearing was held on December 18, 2003.  Ms. Przywara appeared pro se and testified on her own behalf.  PECO was represented by Priya Sankar, Esq. who presented the testimony of two witnesses, Ms. Teresa Ferrier and Mr. Victor Saldana, and introduced two (2) exhibits, which were admitted without objection into the record.  The testimony generated a transcript of ninety-six (96) pages.  No briefs were filed. 
On July 22, 2004, by memorandum from the Chief Administrative Law Judge, the case was re-assigned to ALJ Angela Jones.

FINDINGS OF FACT

1.
Ms. Przywara resides 2117 South 15th Street, First Floor, Philadelphia, Pennsylvania since 1997 and receives residential electric service from PECO at that address.  

Tr. 5‑7.
2. Ms Przywara rents an apartment with 1 bedroom, a bath, living room, and separate kitchen.  Tr. 8.
3. Ms. Przywara’s fiancée lived with her in her residence for a period of about a year and a half starting about September 2001 to December 2002, moving out for six to eight months and recently moving back in a few weeks prior to the hearing.  Tr. 36-37, 80-81.

4. The apartment is on the first floor of a three story row home, which has apartments on the second and third floor and a basement.  Tr. 13-14.
5. The apartment uses electric heat with electric baseboard heating units in each room that are capable of being turned completely off.  Tr. 9-10.
6. The apartment uses electricity for lighting and to power the following appliances: a combination refrigerator/freezer, a stove, a TV, a microwave, a toaster, a VCR, a DVD, a computer (as of a week and a half before the hearing), a blender, a crock pot, two alarm clocks, a hairdryer, an electric curling iron, a window unit air conditioner in the bedroom and another window air conditioner unit that cools the living room and kitchen areas, two fans that had been used before obtaining the air conditioners but have not been used in about four years, one space heater that was used the first year in the apartment but has not been used since then, and two floor heating units (one for the bedroom and the other for the bathroom) that were used the second and third year in the apartment .  Tr. 10-13, 31-35.
7. PECO winterized the apartment by: caulking the bathtub and installing a new basement door.  Tr. 14-15.
8. The apartment has double-hung windows without storm windows.  Ms. Przywara hangs plastic on the inside of the windows every winter.  Tr. 16-17.
9. The apartment uses a gas hot water heater located in the basement.  Tr. 21. 

10. Ms. Przywara is employed outside of her home and leaves her residence five days a week at least ten hours a day to go to work followed by two hours at church.  Tr. 24.

11. Ms. Przywara’s fiancée did not work for a period of four to six months, from about September 2001 to December 2001 while living in the Complainant’s residence.  Tr. 36-37. 

12. Upon leaving the apartment, Ms. Przywara turns the heat down on real cold days, and off if it’s not a real cold day.  Tr. 25.
13. PECO performed a load analysis wherein all appliances were unplugged and the meter was checked.  The load analysis revealed nothing abnormal.  Tr. 26-28, 65, PECO Exhibit 2. 
14. In July 2000, PECO installed an A alarm meter which provides for remote meter reading.  The meter was not activated and verified on the system until the April 2001 bill enabling remote location meter reading.  Tr. 48.
15. PECO Exhibit 1 is a statement of the account of Ms. Przywara’s electric usage with meter readings and corresponding bills from January 2000 through December 2003.  Tr. 64, PECO Exhibit 1.
16. PECO Exhibit 2 is a report by a PECO representative, Victor Saldana, when he conducted a high bill field investigation at Ms. Przywara’s apartment.  Tr. 65-71, PECO Exhibit 2.

17. PECO performed a meter accuracy test checking to see if the meter for Ms. Przywara’s apartment registered a reading consistent with the load of a particular appliance.  The meter read consistent with the appliance.  Tr. 68, 71-73, PECO Exhibit 2.

18. PECO recorded the appliances at Ms. Przywara’s residence to ensure that the customer had the potential to be billed for usage of the kilowatt hours recorded.  Tr. 68-69, PECO Exhibit 2.
DISCUSSION
In her Formal Complaint, Ms. Przywara alleged that either foreign wiring was tied to her meter or her meter was not functioning accurately.  Ms. Przywara alleged her monthly charges for her electric bills were erroneous because of the aforementioned allegations with the meter.  As the Complainant seeking affirmative relief from the Commission, Ms. Przywara bears the burden of proof. 66 Pa. C.S. §332(a).

To satisfy this burden, the complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw., 2001).

Ms. Przywara based her allegations in her Formal Complaint on the fact that she inquired with her neighbors in a three-story house about their electric usage and found that they pay less for electric than she.  Tr. 22. Additionally, she found out that a similarly situated tenant in her building on the second floor, having the same size apartment with electric heat, has a lower electric bill than she.  Tr. 18-20.  These claims are not evidence, but hearsay as they are statements without veracity or first-hand knowledge and are made by other parties not represented at the hearing.  These claims cannot be used to sustain Complainant’s burden of proof.  Ms. Przywara did not offer anything else as circumstantial evidence to support her Formal Complaint.  
Ms. Przywara was not the sole occupant in her apartment as a PECO residential consumer.  Ms. Przywara testified that her fiancée lived in her residence from about September 2001 to December 2002.  Her fiancée moved out about six or eight months prior to the hearing and recently moved back in about two to three weeks prior to the hearing.  Tr. 36-37, 80-81.  Additionally, Complainant’s fiancée did not work for a period of four to six months, from September 2001 to December 2001 while residing in Ms. Przywara’s residence and recovering from back surgery.  Tr. 36-37.  Factors of occupancy fluctuations such as being employed (not at the apartment during the day) or incapacitated by injury (at the apartment during the day), and residency (whether the apartment was occupied by one or two individuals) support a conclusion that Ms. Przywara did not show consistent usage of the electricity within her home or consistent occupancy of her residence.  
Furthermore, PECO conducted a high bill field investigation in the home of Ms. Przywara.  The high bill investigation verifies the electric meter, checks the load verifying only that the appliances within the resident’s home are connected to the meter, checks the potential use of power in the home through the record of appliances in the home, and verifies the accuracy of the meter by recording the load after everything was turned off, then turning on an appliance and clocking the meter for a usage reading.  Tr. 65-68 and PECO Exhibit 2.  The investigation yielded a reading of zero at the meter when all appliances where shut off in Ms. Przywara’s apartment.  The investigation concluded no foreign wiring was connected to Ms. Przywara’s meter and that her bill was accurate.  

Ms. Przywara has not demonstrated a prima facie case consistent with the standard set in Waldron or circumstantial evidence that the recorded meter usage exceeded the actual usage as suggested in Milkie.  Thus, Ms. Przywara did not sustain her burden of proof.  Complainant, Ms. 
Przywara, was unable to demonstrate that there was malfunctioning meter equipment or the presence of foreign load wired to the meter causing the reading to be in error.  Her Complaint is denied.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S. §332(a).

3.
The Complainant, Ms. Przywara, failed to produce sufficient evidence to carry her burden, and the Complaint must be dismissed.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint filed by Linda Przywara against PECO Energy Company at Docket No. C-20039847 is hereby dismissed and the record marked closed.

Dated:
August 18, 2004















Angela T. Jones








Administrative Law Judge
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