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William J. Welch
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v.





:     

C-20030969
:

National Fuel Gas Distribution Corporation

:     

INITIAL dECISION 
Before

Fred R. Nene        

Administrative Law Judge

On July 30, 2003, William J. Welch (“Complainant”) filed a formal complaint against National Fuel Gas Distribution Corporation (“Respondent”) alleging twelve enumerated issues related to billing and service.  On September 4, 2003, the Respondent filed an answer and a preliminary motion to dismiss the complaint.
By order dated September 17, 2003, Chief Administrative Law Judge Robert A. Christianson referred the dispute to the Commission’s mediation program.  Subsequently, the matter was scheduled for an Initial Prehearing Conference before the undersigned.  That conference was to be held telephonically at 10:00 a.m. on July 22, 2004.

At the time scheduled for the conference the Respondent was present represented by Christopher J. Trejchel, Esquire.  The Complainant however, did not appear.  My telephone call to the number listed on his complaint and on the hearing notice was answered by a recording inviting me to leave a message.  I identified myself, the reason for my call, and requested that he call me right away because I intended to proceed with the scheduled proceeding.  Having not heard from Mr. Welch by 10:15 a.m., I called the number a second time with the same result.  Whereupon I proceeded to open the record.  The proceeding will be transcribed and the record closed.

Counsel for the Respondent advised me that the Complainant had not appeared for an earlier scheduled mediation proceeding and requested that the complaint be dismissed for failure to prosecute.  I believe that the Respondent is entitled to a grant of that motion.

First of all there is a presumption that Mr. Welch knew of the scheduled proceeding.  The hearing notice was mailed to Mr. Welch on March 9, 2004 by regular mail.  The U.S. Postal Service did not return the mailing as undeliverable.  Hence the presumption of delivery and notice.  Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997).
Secondly, Section 5.245 of the Commission’s regulations (52 Pa. Code §5.245) provides that a presiding officer may dismiss a complaint if a complainant fails to appear for a scheduled conference or hearing, if it is determined, after notice and opportunity for hearing, that the actions of the participant are obstructive to the orderly conduct of the proceeding and inimical to the public interest.  I am compelled to conclude that Mr. Welch’s failure to appear for this proceeding, and failure to otherwise excuse his absence or request a more convenient date obstructs the orderly conduct of the proceeding and is not in the public interest.
order

THEREFORE,

IT IS ORDERED:

That the complaint of William J. Welch v. National Fuel Gas Distribution Corporation at Docket No. C-20030969 is dismissed with prejudice for failure to prosecute.

Date:  July 22, 2004




___________________________








Fred R. Nene








Administrative Law Judge
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