 BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Todd E. Kepple




:





:

v.





:     

C-20042846
:

ALLTEL Pennsylvania, Incorporated


:     

INITIAL dECISION granting respondent’s 

motion to dismiss complaint 
Before

Fred R. Nene        

Administrative Law Judge

history of the proceeding
On April 16, 2004, Todd E. Kepple (“Complainant”) filed a formal complaint against ALLTEL Pennsylvania, Incorporated (“Respondent” or “ALLTEL”) claiming that for four years ALLTEL has been promising, but not making available DSL service.
On May 19, 2004, ALLTEL filed an answer and new matter along with a Motion to Dismiss the complaint.  No response was filed by Mr. Kepple
On July 6, 2004, the matter was assigned to the undersigned for a ruling on the motion.

discussion

Because of certain impertinent language in the complaint, I am not quoting Mr. Kepple directly.  Suffice it to say that he is frustrated with ALLTEL’s inability to offer him DSL service, and he wants the Commission to motivate ALLTEL to make the service available.

DSL refers to Digital Subscriber Line.  In its new matter, ALLTEL explains that a DSL connection uses a special modem or “router to split the analog and digital signals on a customer’s telephone line and routes them to the local phone company’s central office, from which the customer is connected to the internet.  The digital signals transmit more data, much faster than an analog dial-up signal, and the DSL connection is always on, at speeds up to 50 times faster than a traditional 56k dial-up connection.”
ALLTEL also states that DSL is distance sensitive, that is, installation of DSL service is impacted by the distance between the customer’s residence and the company’s central office switching facilities serving the customer.  DSL, ALLTEL explains, is provided at an extremely high broadband which is subject to loss of transmission and degradation of service beyond 18,000 feet from the central office or remote service location from which the DSL service is generated.

Finally, ALLTEL explains that Mr. Kepple’s residence is located 21,472 feet (approx. 4 miles) from ALLTEL’s New Alexandria central office switch.  The Complainant did not contradict these statements in the company’s new matter.
Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:


A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.  52 Pa. Code §5.101(a)(3)
What 52 Pa. Code §5.101(a)(3) refers to as “a motion to dismiss a pleading that is insufficient as to substance” is comparable to Pa. R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”  A demurrer is “[a]n assertion that complaint does not set forth a cause of action upon which relief can be granted.”  Black’s Law Dictionary 389 (5th ed. 1979).

It is well established that for purposes of determining preliminary objections in the form of a demurrer, the Court must accept as true all well pleaded facts and reasonable inferences which may be deduced therefrom, but not conclusions of law.  Moyer v. Davis, 67 Pa. Commonwealth Ct. 251, 446 A.2d 1355 (1982), aff’d, 501 Pa. 192, 460 A.2d 754 (1983).  It is also true that a demurrer may not be sustained unless the face of the complaint shows that the law will not permit recovery, and that any doubt should be resolved in favor of overruling the demurrer.  Association of Pennsylvania State Colleges and University Faculties v. Commonwealth, 44 Pa. Commonwealth Ct. 193, 403 A.2d 1031 (1979).  And, of course, in ruling on a demurrer a court may not consider facts not disclosed in the record.  Wells v. Pittsburgh Board of Public Education, 31 Pa. Commonwealth Ct. 1,374 A.2d 1009 (1977).  Insurance Adjustment Bureau v. Insurance Commissioner, 485 A.2d 858 at 859-860 (Pa. Cmwlth 1984).
Mr. Kepple’s complaint fails to set forth allegations which, if proven, could establish violations of the Public Utility Code.  66 Pa. C.S.A. §§101 et seq.

Section 66 Pa. C.S.A §1501 provides:
§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.
ALLTEL is correct in asserting that there is no Commission-mandated requirement that obligates it to provide DSL service to its voice-grade customers.  The Commission has consistently held that the provision of public utility facilities that are adequate for voice service constitutes adequate service under the requirements of Section 1501, and the fact that the customer was unable to obtain high speed data transmission using those facilities did not render the service inadequate.  See: Boyd v. GTE North Inc., 83 PA PUC 531 (1994); Vincent Knight v. Bell Atlantic-PA, Inc., Docket No. C‑00003681, Initial Decision dated December 11, 2000, Final Order entered February 16, 2001; and Matthew S. Krause, Jr. v. Verizon Pennsylvania Inc., Docket No. C-00004580, Initial Decision dated April 22, 2002, Final Order entered June 10, 2002.

The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S.A §703(b), 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is solely one of law, the Commission need not hold a hearing.  See: Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Cmwlth 259, 563 A.2d 548 (1989); Edan Transportation Corporation v. Pennsylvania Public Utility Commission, 154 Pa. Cmwlth 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  
conclusions of law
1. The Commission has jurisdiction over the parties to this dispute.

2. The Commission does not have jurisdiction over the subject matter of this dispute since high-speed data transmission is not deemed to be a “service” under 66 Pa. C.S.A §1501.
3. The complaint raises no claim that, if proven, would show that the Respondent failed in any way to furnish and maintain adequate, efficient, safe and reasonable service and facilities pursuant to 66 Pa. C.S.A §1501.

4. A hearing in this matter is not necessary in the public interest.

order

THEREFORE,

IT IS ORDERED:

That the complaint of Todd E. Kepple v. ALLTEL Pennsylvania, Incorporated at Docket No. C-20042846 is dismissed for failure to state a claim upon which relief can be granted.

Date:  July 21, 2004




___________________________








Fred R. Nene








Administrative Law Judge
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