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OPINION AND ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions filed on June 23, 2004, by PECO Energy Company (PECO) to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham filed on May 21, 2004.  On June 30, 2004, Neil H. Stein (Complainant) filed Reply Exceptions.
History of the Proceeding
On September 24, 2002, the Complainant filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO alleging the following:  (1) that PECO failed to notify the Complainant that his service was scheduled for termination; (2) that the Complainant’s electric service was improperly terminated when the temperature was in the mid to high nineties; (3) that PECO’s employees failed to restore service, even though they knew that a person with medical problems lived at the premises; (4) that PECO deliberately terminated the electric service late in the afternoon to prevent the Complainant from having the service restored immediately after the alleged balance was paid in full; (5) that PECO terminated the Complainant’s service in the afternoon without proper notice and when no one was present; (6) that PECO waited twenty hours to restore service, although the bill was paid in full within two hours of the termination; (7) that PECO improperly charged the Complainant a reconnection fee to restore the electric service; (8) that PECO acted improperly when it refused to accept a call from the Complainant’s physician; and (9) that the “security deposit” is punitive and confiscatory.  The Complainant requested remedies, including a written apology from PECO and a refund of the security deposit that PECO demanded as a prerequisite to restoring the Complainant’s electric service. 

In its October 31, 2002 Answer, PECO averred that the Complainant’s service was terminated on July 1, 2002 for non-payment of $844.93.  PECO denied the following:  (1) that it terminated the Complainant’s service on July 1, 2002, without providing notice to the Complainant; (2) that the service was terminated improperly; (3) that the service was terminated during a heat wave; (4) that it acted deliberately and maliciously; and (5) that the security deposit was punitive and confiscatory.  PECO stated that a ten-day notice was mailed to the Complainant on June 17, 2002, and that it attempted to call the Complainant on June 20, 2002, and June 21, 2002.  PECO admitted that it restored service on July 2, 2002, around 2:36 p.m.  PECO stated that it is its business practice to cease termination activity during a heat warning.  PECO averred that it followed the guidelines set forth in the Public Utility Code (Code), 66 Pa. C.S. §§ 101, et seq., and in its own Electric Service tariff when it requested a deposit of $864.

A hearing was held on January 29, 2004, before ALJ Fordham.  The Complainant, who appeared pro se, testified in support of the Complaint and sponsored three exhibits.  PECO was represented by counsel and presented one witness, who sponsored three exhibits.  The record in this case consists of a 129-page transcript of the prehearing conference and hearing and six exhibits.  The record closed February 19, 2004.
On May 21, 2004, the ALJ’s Initial Decision issued.  The ALJ, inter alia, sustained Mr. Stein’s Complaint and assessed PECO a civil penalty of $500 for violations of the Code and the Commission’s Regulations.  The ALJ also directed PECO to issue a bill for the consumption portion of any payments the Complainant had missed.  Exceptions and Reply Exceptions were filed as noted above.
Discussion

At the outset, we note that we are not required to consider expressly, or at great length, each and every contention raised by a party to our proceedings.  University of Pa. v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217, 1222 (1984).  Any Exception or argument which has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.
PECO excepts to the ALJ’s determination that it failed to provide proper notice of termination.  PECO argues that the ALJ neglected to consider record evidence supporting its position.   PECO argues that although it did not produce a copy of the termination notice, its records indicate that a notice was sent to Mr. Stein on June 17, 2002.  (Tr. at 64).  PECO further argues that its records show that a PECO representative unsuccessfully called the Complainant on June 20, 2002, at 6:30 p.m., in an attempt to give him personal notice prior to terminating his electric service.  PECO argues that a second unsuccessful attempt to call the Complainant was made on June 21, 2002, at 9:25 a.m.  (Tr. at 65, 66; PECO Ex. at 2).  The PECO representatives who called the Complainant did not speak with him or leave a message.
PECO also introduced as evidence a field report taken at the time of termination, which indicated that the service representative made contact with a white male in his forties at the property.
  (Tr. at 88).  Additionally, Mr. Stein testified that he, his wife and his son were rarely home at the time, due to the fact that he was at a hospital in New York.  (Tr. at 42).  PECO argues that, taken together, the record evidence demonstrates that PECO provided proper ten-day notice to the Complainant.
In response, the Complainant argues that PECO cannot rely upon its business records to demonstrate that contact was made with a responsible adult.  The Complainant notes that the field representative who drafted the report did not testify and PECO had only the report itself to support any contact was made.  The Complainant observes that the report indicates only that contact was made with a white male in his forties “at the property.”  (R.Exc. at 2).  The Complainant questions whether the individual even knew the Complainant.  (R.Exc. at 2-3).
The Commission’s Regulations require a utility to deliver a written notice and attempt to make personal contact with a ratepayer prior to termination of service.  52 Pa. Code §§ 56.91, 56.93 and 56.94.  If the utility is unable to contact a responsible adult at the property to be terminated for service, the utility must post a termination notice on the dwelling and defer termination for not less than forty-eight hours from the time of posting.  52 Pa. Code § 56.95.  
On review of the evidentiary record, we conclude that, without personal contact with a responsible adult, PECO should have posted a termination notice pursuant to 52 Pa. Code § 56.95 and deferred termination for at least forty-eight hours.  The record shows that the unidentified white male was neither the Complainant nor his son.  The record also shows that the only occupants of the house are the Complainant, his wife and his son.  We must conclude that personal contact was not made.  Accordingly, we find that PECO failed to give the proper notice of termination and deny PECO’s exception.
In its second exception, PECO argues that the ALJ erred in finding that PECO failed to accept information regarding Mr. Stein’s medical condition.  PECO argues that it did accept information on Mr. Stein’s medical condition on July 2, 2002.
  PECO also argues that evidence that Mr. Stein’s physician called PECO is hearsay and is contradicted by PECO’s business records.  (Exc. at 5).

The Complainant testified that on July 1, 2002, he discovered his electric service was terminated and called to determine the reason for it.  He spoke with four individuals whom he thought were PECO employees.
  (Tr. at 40-41).  Mr. Stein informed those individuals about his medical condition and the fact that he had to store insulin in his refrigerator.  (Tr. at 41-42).  The Complainant also told those individuals that there was a doctor’s medical letter on file and he offered to have his doctor call to confirm this information.  (Tr. at 41).  The Complainant was told his service would be restored the same day if he made payment that day.  (Tr. at 43).  The Complainant immediately paid, over the phone, the $1,800 amount requested, which he thought was the entire balance owed plus a reconnection fee of $60 and security deposit of $864.  (Tr. at 42).
We conclude that the Complainant did what he could to inform PECO of his medical condition as quickly as possible.  He provided the information to PECO’s agents, whom he thought were PECO employees, and he offered to have his doctor provide verification of his condition.  PECO claimed not to have received this information or not to have recorded it in its business records.  We consider that, at a minimum, PECO should ensure that its agents relay the very critical information of existing medical conditions of its customers.  For these reasons, PECO’s exception is denied.
Lastly, PECO excepts to the ALJ’s finding that the Company should have restored the Complainant’s electric service as soon as possible, due to a heat warning, as contrary to evidence of record.    PECO contends that, according to its policy, if the Philadelphia Department of Health issues a heat warning, PECO will not terminate electric service. (Tr. at 70, 71).

The record evidence demonstrates that PECO terminated the Complainant’s electric service on July 1, 2002.  (Tr. at 40).  The record also indicates that on July 1, 2002, the temperature reached to 92 degrees in Philadelphia and that the heat index reached 102 degrees.  (Tr. at 40, 99). However, PECO provided testimony that no heat warning was issued for July 1, 2002.  (Tr. at 71).  Had PECO posted a termination notice on the premises and waited the requisite forty-eight hours, however, the 100 degree temperature reached on July 3, 2002, may have triggered a heat warning and prevented termination.

 PECO restored service by the end of the next business day, July 2, 2002.  Under normal circumstances, restoration of service on the next business day would be reasonable.  However, given Mr. Stein’s known medical condition and the rising temperatures, PECO should have restored the Complainant’s service as soon as possible.  Accordingly, PECO’s exception is denied.
Although not raised in the Exceptions, we must address the ALJ’s recommendation to require PECO to issue a bill for unpaid amounts for consumption, pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20027994 (Order entered May 21, 2003).  Although the ALJ’s recommendation was proper at the time her Initial Decision was issued, intervening events have limited our authority to direct payment arrangements.
On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. §§ 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  

We first will address the issue of granting a subsequent payment arrangement to the Complainant.  Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), reads that, absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement.  

In our Implementation Order, entered March 4, 2005, we found that § 1405(d) of the Code precludes this Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  We further found that the legislature, in adopting Section 1405(d) of the Code, declined to make a specific distinction between payment agreements reached between the utility and a customer and Commission-directed agreements.  Thus, we conclude that the “one payment agreement” limitation does not apply solely to situations wherein the prior agreement is a Commission-established payment agreement.  (Implementation Order, Docket No. M-00041802F0002 at 5 (Order entered March 4, 2005)).

In the matter before us, no allegation concerning a change in income has been made.  We conclude that the record evidence indicates that the Complainant was given a payment arrangement by PECO and another by the Commission’s Bureau of Consumer Services (BCS).
A Claypool catch-up amount for any missed payments under the BCS Decision is tantamount to an additional payment arrangement and, therefore, is barred by Chapter 14 of the Code.  Therefore, we must reverse the ALJ on this issue and the Complainant is bound by the terms of any current payment arrangement he may have.
Conclusion

We find that PECO failed to provide proper notice to the Complainant prior to termination of service in that, without personal contact, PECO should have posted a termination notice and deferred termination for at least forty-eight hours.  We also find that, even though the Complainant informed PECO’s contractor, whom he thought were PECO employees, of his medical condition, PECO either ignored this information or did not require its contractor to forward this critical information.  Finally, we find that, given Mr. Stein’s medical condition and the rising temperatures, PECO should have restored service sooner than it did; THEREFORE,

IT IS ORDERED:

1.
That the Exceptions filed by the PECO Energy Company are denied.

2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham issued on May 21, 2004, is adopted in part and reversed in part, consistent with this Opinion and Order.
3.
That PECO Energy Company shall pay a civil penalty of $500, as provided for under 66 Pa. C. S. § 3301, by certified check or money order within twenty (20) days after service of this Opinion and Order and forwarded to:

Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA  17105-3265

4.
That PECO Energy Company shall cease and desist from further violations of the Public Utility Code and the Commission’s Regulations.

5.
That PECO Energy Company shall credit the Complainant’s account in the amounts of $60 (reconnection fee) and $864 (security deposit).

6.
That the record in this case be marked closed.

                                                                                    BY THE COMMISSION,   

                                                                                   James J. McNulty 








     Secretary

(SEAL)

ORDER ADOPTED:
July 14, 2005
ORDER ENTERED:
July 19, 2005
� 	The record shows that this white male was neither the Complainant nor his son.  The ALJ concluded that this unidentified individual was neither the ratepayer nor a responsible adult occupant such as to satisfy the personal contact requirement.  (I.D. at 10).


� 	However, the record demonstrates that PECO’s business records did not contain references to the Complainant’s medical condition, which the ALJ found to corroborate the Complainant’s testimony that PECO did not restore the service quickly to accommodate his medical condition.  (I.D. at 13).


� 	In fact, these individuals were employed by contractors for PECO.  (Tr. at 48).
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