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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition for Reconsideration (Petition) filed by the Pennsylvania Department of Transportation (PennDOT) on June 21, 2004, relative to the above-captioned proceeding.  The Opinion and Order on Remand to which the Petition refers was entered on June 3, 2004. (2004 Order on Remand).  On June 25, 2004, the Reading Blue Mountain Railroad Company (RBMN) filed an Answer to the Petition (Answer).  


History of Proceeding


On June 28, 1999, the Borough of Duryea (Borough), Luzerne County, filed a Complaint against RBMN with the Commission.  The original Complaint alleged that unsafe or deteriorating conditions exist at numerous crossings in the Borough intersecting with the tracks of RBMN. 



The original Complaint included crossings at Coxton Road, Foote Avenue, Phoenix Street, Marcy Street and York Avenue.  Of these crossings, one is a Borough road (Marcy Street), and the others are state highways.  All of the crossings are located in the Borough, and the Borough is located in Luzerne County (County).  The Commission named PennDOT, the County and the Delaware and Hudson Railway (D&H) as additional Respondents.
  



The Borough requested that the Commission direct RBMN to repair the crossings.  The Commission served copies of the Borough’s Complaint on RBMN, PennDOT and the County.  All three of these entities filed Answers to the Complaint denying any responsibility to repair the crossings.  



A BTS staff engineer conducted a field meeting at the site of the crossings on August 17, 1999.  The Parties were unable to reach an agreement regarding the repair of the crossings subsequent to the field meeting.



The Administrative Law Judge (ALJ) conducted an evidentiary hearing on May 18, 2000, in Scranton, PA.  At that hearing, PennDOT, the Borough, RBMN and the BTS presented testimony. The testimony received at the hearing included three additional crossings (Hill Street, Stevenson Street and RBMN crossing with York Avenue).
  The County participated in the initial stages of the hearing but did not present a witness.  The record in this proceeding consists of a Transcript of 135 pages, thirty-two Exhibits on behalf of the Borough, twenty-three Exhibits by PennDOT, and five Exhibits on behalf of the BTS.  The Borough, PennDOT, the BTS and RBMN filed Main Briefs.  PennDOT and the BTS filed Reply Briefs.  RBMN filed a Rebuttal Brief.  



On October 24, 2001, the Recommended Decision of ALJ George M. Kashi was issued, wherein the ALJ recommended, among other things, that the costs of the rebuilding of the Coxton Road Crossing should be borne as allocated by the 1970 Orders
 as follows: PennDOT, 65%; RBMN, 30%; and Duryea Borough, 5%.  Exceptions were filed by the Commission's Bureau of Transportation and Safety (BTS) on November 7, 2001, PennDOT on November 13, 2001.  No Reply Exceptions were received.


By Opinion and Order, entered in this proceeding on January 10, 2002 (2002 Order), the Commission directed RBMN to bear 100% of the costs of rebuilding the entire Coxton Road Crossing.  RBMN appealed the ruling to Commonwealth Court of Pennsylvania.  In an unreported opinion dated November 4, 2002, the Commonwealth Court vacated the 2002 Order and remanded the matter to the Commission for adjudication consistent therewith, based on the presently existing record.  See Reading Blue Mountain & Northern Railroad Company, No. 357 C.D. 2002 (Pa. Cmwlth. Ct. Nov. 4, 2002).  In that Opinion, Commonwealth Court determined that the Commission’s assignment of 100% of the cost of rebuilding the Coxton Road Crossing was not supported by substantial evidence of record. 


Briefs on Remand were filed by RBMN on January 17, 2003, and by PennDOT on January 27, 2003, in response to our Secretarial Letter dated December 24, 2002.  That Letter invited the Parties to file Supplemental Briefs for the purpose of addressing the sole issue of the cost allocation for rebuilding the entire Coxton Road Crossing.
  


In the 2004 Order on Remand, the Commission determined that it had erred in its 2002 Order in directing RBMN to bear 100% of the cost of rebuilding the Coxton Road Crossing, and that the current record in this proceeding supported the allocation of the costs of rebuilding the Coxton.  Accordingly, the Commission directed, among other things, that the costs of the rebuilding of the Coxton Road Crossing be borne as recommended by the ALJ, and consistent with the 1970 Orders and the Commonwealth Court remand as follows: PennDOT, 65%; RBMN, 30%; and Duryea Borough, 5%.


As mentioned above, PennDOT filed a Petition for Reconsideration of our Order on Remand, to which RBMN filed an Answer.  

Discussion


The Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Public Utility Code (Code), 66 Pa. C.S. §703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regula​tions, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. Pennsylvania Gas and Water, 56 Pa. PUC 553 (1982).  



Duick held that a Petition for Rehearing under Subsection 703(f) of the  Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  (Id. at 58).  A Petition for reconsideration, modification or rescission under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  66 Pa. C.S. § 703(g).  Furthermore, such Petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  (Id. at 59).  American Telephone and Telegraph v. Pennsylvania Public Utility Commission, 568 A.2d 1362 (Pa. Cmwlth. Ct. 1990), further elucidated the standards for rehearing, reconsideration, revision, or rescission.  


In its Petition, PennDOT first argues that the Commission erred in relying on a misinterpretation of prior 1970 Orders in this case.  PennDOT submits that, in its Exceptions, it accepted responsibility for the highway approaches at the crossing, but argued that an assignment of 65% of the crossing replacement cost to the Department was a significant, improper deviation from the Commission’s 1970 Orders.  Petition at 1-2.


In response, RBMN contends that the Commission has appropriately interpreted the 1970 Orders, taking into account the circumstances as they exist today.  Answer at 1.  


In our consideration of this matter, PennDOT had raised it in its Exception No. 5 to the ALJ’s 2002 Recommended Decision, as well as in its Brief on Remand at 2–5.  We addressed this precise issue in the 2004 Order on Remand at 9-13.  We noted that Commonwealth Court stated, in its remand:

Blue Mountain asserts that it should not be solely responsible for the replacement of the crossing and attendant detour if the deterioration was not solely caused by its admitted failure to maintain the crossing area. There is evidence that poor drainage due to a subgrade problem caused deterioration.
 The ALJ found that the subgrade caused the deterioration at the Coxton Road site and concluded that the entire crossing would need to be rebuilt. (Findings of Fact 9 and 13).  He also stated, however, without further explanation, that the state of disrepair was due to the lack of adequate maintenance by the railroad.  In allocating costs between DOT and Erie, he relied on the 1970 orders and “the current status as presented in the testimonies.”  However, there is no indication in the Commission’s order that it took into account the cause of the deterioration when it modified the ALJ’s recommended decision by allocating 100 percent of the costs at issue here to Blue Mountain.  The Commission made no relevant findings on this point, but instead merely parroted the ALJ’s statement of “the current status as presented in the testimonies.” (Commission Adjudication at 16).  There is no further explanation for varying the cost allocation.



Thus, as previously noted, the 2002 Order was remanded to us by Commonwealth Court because we had directed RBMN to bear 100% of the costs of rebuilding the entire Coxton Road Crossing without providing substantial evidence of record to support that determination.  Clearly, our determination was a change from the ALJ’s recommendation to allocate the costs of the rebuilding of the Coxton Road Crossing based on the 1970 Orders as follows: 65% to PennDOT; 30% to RBMN; and 5% to the Borough.  This was the grounds for RBMN’s appeal of our 2002 Order.  



In its remand, Commonwealth Court gave us the opportunity to reconsider the evidence of record, and arrive at a different allocation than that based on the 1970 Orders.  However, in the 2004 Order on Remand, we reviewed the evidence of record and determined that the costs of the rebuilding of the Coxton Road Crossing should be based on the 1970 Orders as follows: 65% to PennDOT; 30% to RBMN; and 5% to the Borough.  We stated, at 12-13:

In our consideration of these issues on remand, we note, as pointed out by the RBMN (RBMN Brief on Remand at 3-4), that PennDOT’s own witness, Joseph Strok, a PennDOT engineer, testified:  “While the approaches are in fair condition that they are in need of repair.  One of the major problems with this entire section is the heavy number of trucks from a quarry that this road services.”  Prepared testimony of Joseph Strok, at 6, lines 42-44.  Furthermore, the witness from BTS, Mr. Hull, testified that the problems at Coxton Road related to two issues.  First, “the roadway and the track [are] like in a low area there is a lot of water that ponds at the crossing and the surrounding areas.”  Tr. at 110.  The BTS witness further testified “there would be a lot of heavy trucks, a lot of tri-axle trucks, which is three axle trucks.”  Tr. at 110-111.  Mr. Hull noted that the prior orders required that the Railroad maintain the crossing and that PennDOT maintain the approaches. 

Furthermore, we have reviewed the record in this proceeding and no party presented any evidence as to what, if any, maintenance could or should have been performed by any party, nor was there any evidence that a maintenance failure was the sole cause of the crossing’s current condition.  As pointed out by the RBMN, there is no evidence of record that any party, including PennDOT, performed any maintenance at this crossing and no evidence that a lack of maintenance was the cause of need to rebuild the Coxton Road crossings or approaches.  


For these reasons, we conclude that we erred in changing the ALJ’s recommended allocation of costs established in the 1970 Orders: 65% to be borne by PennDOT; 30% by RBMN; and 5% by the Borough.  The ALJ correctly viewed the record evidence as supporting a shared responsibility and benefit.  Accordingly we shall adopt the cost allocation for Coxton Road as recommended by the ALJ. 



Contrary to PennDOT’s assertions, our decision to allocate 65% of the costs was based not just on the 1970 Orders, but also on the record developed below and interpreted by the ALJ.  Testimony was presented that much of the deterioration of the crossing may be attributed to improper road construction, specifically, inadequate subgrade at the crossing.  While the language of our Opinion and Order on Remand may have given PennDOT the impression of a direct link between the precise breakdown of the allocation of costs and the 1970 Orders, in fact, the allocation was based upon the 1970 Orders and the record evidence below.  Thus, there was no imperative to quote directly from the 1970 Orders.  It is sufficient that we agreed with the ALJ’s interpretation of the record and found no basis to disturb his recommended allocation.


Accordingly, we conclude that we fully addressed this issue in the 2004 Order on Remand.  PennDOT has raised no new or novel arguments regarding this issue which convince us to grant its Petition regarding the interpretation of the 1970 Orders.


In a second issue raised in the Petition, PennDOT submits that there is no substantial evidence in the record to support an allocation of costs to PennDOT.  Petition at 3-6.  In response, RBMN asserts that clear evidence of record exists to support the 2004 Order on Remand’s allocation of costs established in the 1970 Orders: 65% to be borne by PennDOT; 30% by RBMN; and 5% by the Borough. Answer at 1-2.


In our consideration of this issue, at 12-13 of the 2004 Order on Remand, quoted supra, we provided a detailed analysis of the evidence of record.  We reached the conclusion that, based on substantial evidence in the current record, the appropriate allocation in the present proceeding is that in the 1970 Orders: 65% to be borne by PennDOT; 30% by RBMN; and 5% by the Borough.  According, this portion of the Petition is denied.


Upon our review of the Petition for Reconsideration, we find that the Petition does not raise newly-discovered evidence, or new and novel arguments not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Accordingly, we conclude that PennDOT’s Petition does not meet the evidentiary standards articulated in Duick.  For these reasons, we will deny the Petition; THEREFORE, 


IT IS ORDERED:  


1.
That the Petition for Reconsideration of the Opinion and Order on Remand entered on June 3, 2004, which was filed by the Pennsylvania Department of Transportation, on June 21, 2004, is denied, consistent with this Opinion and Order.  









BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 19, 2004 

ORDER ENTERED:  August 23, 2004



�	The York Avenue crossing involving D&H was not part of the hearing.  Tr. at 17.  This means that the original Complaint included 4 crossings.  However, as seen below, there is another crossing on York Avenue involving RBMN which is a part of this proceeding, and was added with two other additional crossings, making 7 the total number of crossings involved in this proceeding.  


�	The Borough withdrew its reference to a fourth additional crossing at New Street. Tr. at 12.  The ALJ determined, in the Recommended Decision, that inclusion of these three additional crossings did not violate RBMN's right to due process.  R.D. at 16-19.  RBMN did not file Exceptions or any other pleadings contesting that determination.


	� 	Order entered on May 4, 1970, Application Docket No. 95397, as modified by Order entered on September 14, 1970 (1970 Orders)


	� 	See Reading Blue Mountain & Northern Railroad Company, No. 357 C.D. 2002 (Pa. Cmwlth Ct. November 4, 2002; unreported) (Reading Blue Mountain & Northern).


	�	[BTS witness Ronald Hull] stated that the roadway and track are in a low area and there is a lot of water that ponds at the crossing and surrounding area.  Tr. at 110. He further opined that the subgrade has failed, the whole crossing needs to be rebuilt, and the approaches are poor due to the subgrade problem and need to be rebuilt. He also stated that if that problem is not corrected, whatever is built on top of it will suffer problems in the future.  Tr. at 114. 


	�	Reading Blue Mountain & Northern, supra, at 6 (emphasis in original). 
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