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Before
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Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On January 26, 2004, Rita & Ray Royce/Safeguard International (the Complainants) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  Essentially, the Complainants alleged that on the first week of November 2002, they heard a blast on the street outside their company, that an employee of theirs went to check the blast and found that it was a fuse blowup, and that the Respondent was notified of the blowup.  They also stated that the Respondent came to correct the problem, but that since then the building was receiving only partial power and occasionally, no power at all.  The Respondent told the Complainants that the source of the problem was a fault in the underground cable connecting the Respondent’s equipment.  The Complainants had assumed responsibility for the tenant’s bills.  They asked that the Commission direct the Respondent to make repairs and help set up a payment plan.


On February 24, 2004, the Respondent filed an answer and a motion to dismiss the complaint.  The Respondent maintained that a phase located on the Complainant’s underground cable went out and that the Complainant’s were responsible for any and all repairs to their equipment.  In the motion to dismiss, the Respondent stated that the Complainant owed it $18,084.78 for electric service and that the Commission did not have authority to establish payment arrangements for commercial customers.


On May 5, 2004, a hearing on the complaint was held.  The Complainants proceeded unrepresented.  The Respondent was represented by Priya Sankar, Esquire.


The record was closed on May 5, 2004.

FINDINGS OF FACT


1.
The Complainants’ business address is 114 West 5th Street, Chester, Pennsylvania (N.T. 4; PECO Exhibit 3).


2.
The Complainants own the building at this address and rented out the third floor to Wash Envelope Company in 1993.  They assumed the responsibility to pay electric bills and in return, Wash Envelope Company paid them for the service it used (N.T. 5-10, 12, 13).


3.
The Complainants’ income is about $600,000 a year.  They have eight employees, including themselves (N.T. 11, 12).


4.
On December 28, 2001, the Complainants’ sprinkler system on the third floor broke in 5 places and the water damaged three million dollars worth of equipment.  Before the breakdown of the sprinkler system, the Complainants’ income was 1.5 million dollars a year and they had 18 employees (N.T. 22, 23).


5.
On November 21, 2003, the Respondent’s area trouble man reported a fuse blown on pole 3546 which feeds the underground cables and the transformer in the rear of the Complainants’ property (N.T. 25-27; PECO Exhibit 1).  


6.
The Respondent’s transformer (a triangle on the map) is located about 278 feet from pole 3546 (N.T. 27; PECO Exhibit 1).  


7.
There are three underground cables that feed the transformer.  Only one cable blew out and the underground cable fault (an X on the map) is located 60 feet from the transformer in between the latter and a splice box and beyond 18 inches inside the Complainants’ property line (N.T. 27, 28; PECO Exhibit 1).


8.
The splice box (a square on the map) mentioned in paragraph 7 is located about 156 feet from pole 3546 and about 122 feet from the transformer (N.T. 28, 29; PECO Exhibit 1).



9.
The transformer and the splice box are located on the Complainants’ property.  Electricity is transmitted from pole 3546 to the splice box to the transformer, and from the transformer to the Complainants’ building (N.T. 30, 31, 64, 65; PECO Exhibit 1).



10.
The splice box is underground, made out of treated wood, and installed by a customer (N.T. 32).



11.
As of the date of this hearing, the Complainants owed the Respondent $17,442.44 (N.T. 38, 39).



12.
The Complainants filed a bankruptcy petition on December 30, 2002.  The Respondent was notified of the petition filing in January 2003 and of the dismissal of the petition in April 2003.  The amount of $13,985.57 which the Complainants owed the Respondent before the filing of the bankruptcy petition was debited back to the account in June 2003.  The Complainants paid $13,985.57 in July 2003, but the check was returned (N.T. 39-44; PECO Exhibit 3).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainants, as the party seeking relief, have the burden of proof.  In the context of this case, the Complainants have the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in not making repairs and by failing to negotiate a payment arrangement.  
Responsibility for making repairs?


The Complainants testified that after the blast outside their company compound they had only partial power, that in response to their call, the Respondent came to change a fuse in the transformer, but that they still experienced partial power to large parts of their building.  They also testified that the Respondent came again to fix the problem and that they determined an underground cable was damaged.  The Complainants said they have to dig up the pavement in order to get to the damaged cable and this repair work could cost them twenty to thirty thousand dollars (N.T. 19-21).  


The Respondent testified that the electricity is transmitted through a set of cables in the splice box to the transformer and to the Complainants’ building, that one cable blew out and that the underground cable fault was found to be located between the splice box and the transformer about 156 feet from pole 3546.  It stated that it is responsible for maintaining service-supply line for underground cable up to a point about 18 inches inside the property line of the Complainants.


In part, the Respondent’s Tariff provides that:

   6.1  COMPANY’S SERVICE LINES.  Where the Company has distribution facilities of adequate capacity on the highway or in other trunk line location adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines as follows:

(a)  UNDERGROUND

       Underground cable construction to a point approximately 18 inches inside the property line of the customer, except:


(1)  For secondary service to new residences or new apartment buildings, underground cable construction will be extended to a meter location or connection box located at the building or buildings, as designated by the Company and in accordance with Rule 7.3.


(2)  The Company will make necessary repairs to customer-owned extensions of secondary service-supply lines for residential customers at no charge.  If such customer-owned extension requires replacement, the Company will make the replacement and assume ownership of the service-supply line with the Company bearing the cost up to 200 feet in length and the customer bearing the cost for all additional length.

PECO Exhibit 5.


These provisions provide that for underground cables, the Respondent is responsible to maintain them to a point about 18 inches inside the property line of a customer, except for secondary service to new residences or new apartment buildings.



According to the court precedent, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).


The Respondent testified that the underground cable fault is located more than 18 inches inside the Complainants’ property line.  Therefore, I conclude that the Complainant is responsible for making repairs to the underground cable.

Authority to establish payment arrangements for a commercial or industrial customer.


The Respondent cited Yesteryear Corporation, d/b/a Angelo’s Restaurant v. Philadelphia Electric Company, Docket No. F-9245681 (I.D. August 26, 1992), for the proposition that neither the Commission’s regulations nor the Public Utility Code establishes payment arrangements for commercial or industrial customers, and that such payment arrangements are not enforceable against a utility unless the utility agrees to accept the arrangements. 


The Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.


In this instance, as a commercial customer, the Complainants are not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.  The Complainants’ have failed to meet the burden of proof and the complaint will be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
Rita & Ray Royce/Safeguard International has failed to carry their burden of proof.



3.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.



4.
As a commercial customer, Rita & Ray Royce/Safeguard International are not entitled to a payment plan.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Rita & Ray Royce/Safeguard International against PECO Energy Company at Docket No. C-20042401 is dismissed.
Date:

July 8, 2004



____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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