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HISTORY OF THE PROCEEDING


On July 2, 2002 Myra Mays Edwards (Customer, Complainant or Edwards) filed this complaint against PECO Energy Company (PECO or Utility) alleging PECO’s billing and treatment of customers is inconsistent and unfair.  She alleges and avers that she has had to have three adjustments to her bill for overcharges and they shut off her electricity when her gas bill was in question.


She wants more consistency and fairness.



On August 1, 2002 PECO filed and served its Answer.  PECO denies improperly billing Edwards and avers the billing has reflected adjustments to correct for inaccuracies caused by estimation, but that the billing is correct and reflects her actual usage.  PECO denies inappropriately serving Edwards, or using coercive collection methods.  PECO avers that Edwards’ service was properly terminated for failure to make timely payments.  PECO avers that it made proper notification of the pending termination.  Finally, PECO avers that service was restored on April 10, 2002 after required restoration payments were made.



PECO avers that at the time of the Answer, Edwards account balance was $363.25, her average monthly bill was $119.00 and her calculated budget was $131.00.



On October 25, 2002, the ALJ served a Prehearing Order setting forth basic procedural rules to be followed before and during hearing.



An initial and a further telephone hearing have been held on this case on November 20, 2002, and June 16, 2003 (November 20 hearing, June 16 hearing).  Edwards attended both hearings, represented herself, and testified.  She did not submit any exhibits.  Priya Sankar, Esq. represented PECO and called Renee Tarpley as a witness at both hearings, and submitted PECO Exhibits 1 (Account statement), 2 (Correspondence) and 1-A (Revised account statement) and 3 (detailed account explanation).  Two transcripts were created, for a total of 99 pages.



On December 19, 2002, Counsel for PECO sent the ALJ, per her request, a more detailed explanation of Edwards’ account, marked as PECO Exhibit 3.  The ALJ asked that PECO go over it with Edwards.  It was submitted for discussion on the record at the June 16 hearing, and was admitted into evidence.  Edwards said she did not have a copy of it, but since certain key figures showed up on documents she did have, the ALJ decided to go forward, and asked PECO to send Exhibit 3 to Edwards after the hearing.  Tr. 58-60


By letter dated August 4, 2003, Counsel for PECO notified the ALJ that PECO had installed an antenna on Edwards’ AMR on June 26, 2003, and that no new meter was installed so that a removal reading was not taken.  PECO does not maintain a field report for this type of visit.  However, Counsel attached a revised, up-dated account statement as a record showing the actual reading taken after the installation, and the subsequent bill adjustment made after the installation and actual reading, and also a reading taken in July 2003.  The letter showed that a copy was sent to Edwards.



On September 9, 2003, the ALJ sent a letter to counsel for PECO and the Complainant requesting to be notified if the parties were satisfied with the state of the record or wanted a further hearing.  Hearing nothing from either party, on October 23, 2003, the ALJ issued a Posthearing Order closing the record.  Shortly thereafter, the ALJ received a call from the Complainant asking if the record could be reopened to allow her to continue discussing her bills and meter readings with PECO after installation of the antenna on the meter.  This indicated to the ALJ that a settlement might possibly be negotiated.  On October 27, 2003, the ALJ sent an email to counsel for PECO inquiring as to whether or not she opposed this request.  



The ALJ did not receive a response from PECO opposing this request.  Therefore, the ALJ did reopen the record.  However, since the case had been lagging, she set a time period during which discussions must be concluded.  That date was January 30, 2004.  Specifically, the Order directed that:


3.
If no certificate of satisfaction is filed, or if the ALJ does not hear from the parties, the record will again be closed, and either an initial decision will be prepared, or the case may be dismissed.



The ALJ did hear from the parties, in that eventually Edwards did file a letter-statement, indicating that no agreement had been reached, and asserting that she had proved her case, and that she should get the relief she requested.  There is no entry for this document in the Commission’s CMS records; however, the filing was made.  The ALJ did not close the record in anticipation of a receiving a response from PECO, but neither the CMS records nor her file reflect that one was ever filed.  The record was not formally closed at this point, but should be considered closed as of April 27, 2004. 
FINDINGS OF FACT



1.
The Complainant is Myra Mays Edwards who resides with her two children at 614 Arbor Road, Cheltenham, PA 19012.  Tr. 6-7, 80.  She is a residential gas and electric customer of PECO.  Edwards receives a combined bill for both services.


2.
The Respondent is PECO Energy Company, which is a corporation that provides electric and natural gas service in Pennsylvania for compensation.



3.
The electric meter is on the outside of the house.  The gas meter is inside the house.  Tr. 75


4.
Service was turned on September 28, 2000, and the first reading was November 29, 2000.  The next reading was April 28, 2001.



5.
PECO had difficulty gaining access to Edwards’ home to be able to conduct a field visit.  In a letter to her regarding her informal complaint at BCS #1118589, PECO recounted the three unsuccessful attempts they had made to contact her between April 25 and May 1, 2002, and asked her to call in to make an appointment.  PECO 2.


6.
Edwards is a Director of Nursing at a 150-bed facility, and she needs to be at work.  The day is very tight for her, and she cannot wait at home for hours for a PECO employee.  Tr. 73-74


7.
On November 15, 2001, the electric meter in service (#9-8369341, index 07912) was removed, and replaced with an electric AMR meter (AMR #9U-2133732) set at index 00000.  PECO 1 at 2


8.
Edwards generally did not dispute her billed amounts for electric service, but did dispute the amounts she was billed for her gas consumption.  Tr. 8


9.
One day in April 2002, Edwards came home and her electric service was off.  She called PECO to report a problem, and was told that her gas bill was so high that her services were disconnected.  Tr. 11-12.  She had not received any notices, but did find a card in the front door that said they had interrupted her service.  Tr. 40


10.
Edwards’ electric service was terminated based on the past due amount for gas service of $232.83.  Tr. 41.  At the hearing, PECO told her that if it had access to the home, they would have terminated both services.  Tr. 12.  She had to pay the past due amount, plus a deposit of $272.00 and a reconnection fee of $60.00.  PECO 1 at 3


11.
On or about March 5, 2002, Edwards called PECO about past due billing on her account.  She declined to provide financial information or to make a payment arrangement.  She stated that the issue was PECO’s billing practices, not her salary.  That was the last contact prior to service termination on April 9, 2002.  Tr. 43



12.
According to PECO, on March 25, 2002, a ten-day notice was mailed requesting payment of a past due amount of $232.83, and on March 27, 2002 a telephone attempt was made at 6:47 p.m., and on March 28, 2002 a second telephone attempt was made at 9:40 a.m.  Tr. 42



13.
Edwards filed an informal complaint with the Commission at BCS No. 1118589, which was opened April 9, and closed May 23, 2002.  The decision found that Edwards total balance was $384.92, did not cite PECO with any violations and directed a current monthly bill payment of $100.00.  According to PECO this means $100.00 plus current bills.  Tr. 24-25.  This is reflected on PECO’s account statements for the bills of July 29, August 28, and September 26, 2002.  PECO 1 at 3.  Edwards did not comply fully with this decision by paying $100.00 every month as a current monthly bill, however, she did make several payments in July and September.  PECO 1-A


14.
On July 1, 2002, PECO installed a gas module unit [AMR], and received a reading of 5096 off the meter.  This reading was not used in billing, and does not appear on PECO’s exhibits.  The AMR was not activated at that time.  PECO never got any transmittals from this meter, although it tried to activate it, and PECO was not sure it was actually working.  Tr. 19-21



15.
On November 6, 2002, the previous Gas AMR was removed, and Gas AMR module #015-7322785 was installed.  PECO 1 at 3.  At the time of the November 20 hearing, it had not yet been activated because PECO had not gotten an actual reading.  


16.
After this installation, PECO still continued to base Edwards’ bills on estimated usage.  The November 2002 bill was delayed because of a questionable reading, and then issued based on an estimate; in March 2003, the bill was delayed because of a questionable reading and then issued as estimated; and, the May 2003 bill was delayed due to a questionable reading.  PECO 1-A


17.
After the November 20, 2002 hearing, PECO knew that it had to get a gas meter reading and since December 2002 had made a number of attempts to do so.  On December 2, 2002, an appointment had been made, but Edwards was not there.  Edwards reported two attempts between February and May.  PECO left phone messages twice on May 6, once on May 7 and once on May 9, 2003, and Tarpley called on May 19 and May 23, 2003.  Edwards did call on May 27, 2003 and spoke to her about scheduling an appointment.  Tr. 71-73.



18.
Whenever PECO got an actual reading, it cancelled the previous month’s bills, and rebilled Edwards in the correct amount as shown by the actual reading.  The gas bills from April 28 to July 30, 2001 were cancelled and rebilled in the amount of $110.00, including both services; the bill from July 27, 2001 to August 29, 2001 was cancelled, Tr. 63-64; the gas bills were cancelled from March 27 to May 27, 2003, and the electric bills from April 28 to May 28 were cancelled.  PECO 1-A at 4


19.
On Friday, June 6, 2003, a PECO installer entered Edwards’ house through the basement door to examine the AMR, and determined that an antenna needed to be installed on the AMR meter.  Edwards was not home at that time, although she had been at home earlier, and the installer did not have her permission to enter.  Edwards reported this incident to the Cheltenham Township Police.  This entry was conducted by a contract employee; the contractor was Schlumberger.  Tr. 79.  Edwards dropped her complaints with the Police, PECO and Schlumberger because she was afraid of retaliation if the employee lost his job.  Tr. 88


20.
Edwards would not let PECO personnel in when they came after the June 6 entry because she felt that this entry was a threatening measure.  Tr. 74



21.
Entry without permission in the absence of a homeowner is not a normal PECO practice, and should be subject to discipline.  Tr. 78


22.
On June 26, 2003, an antenna was installed on the gas AMR module in Edwards’ home.  The index reading was found to be 1065.  The gas usage was rebilled from the check index reading of 0950 taken March 26, 2003 to June 27, 2003 index 1066.  ALJ 1
DISCUSSION



The Commission has jurisdiction over PECO’s rendition of service to Edwards under the Public Utility Code.  Edwards bases her complaint on allegations of an inconsistency and unfairness in billing and treatment of customers.  She alleges and avers that she has had to have three adjustments to her bill for overcharges, and they shut off her electricity when her gas bill was in dispute.  She wants more consistency and fairness.  These allegations fall under Sections 102 and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102 and 1501.  Section 1501 provides:
§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.
66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the 
term “service” is clearly broad enough to include the billing and collection practices of a public utility, and also the conduct of its employees towards its customers.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



As the complainant, Edwards has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).


Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay 
if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.


REVIEW OF THE EVIDENCE



Edwards testified that her bills were estimated frequently, and that there were many discrepancies in her bills.  PECO admitted that it estimated her bills.  The Commission’s regulations provide that utility bills shall be based on actual meter readings, with certain exceptions:

§56.12.  Meter reading; estimated billing; ratepayer readings.
Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.

*   *   *

  (4)
Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply.

(i)
The utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.
(ii)
The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.

(iii)
The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.

* * *
(Emphasis added)



In this case, PECO did not try to make alternative arrangements to have Edwards submit customer read cards, and she did not send in any of these.  Tr. 9.  There is no evidence of arrangements for telephone reporting either.  At one point, PECO estimated Edwards’ bill for 9 months without obtaining an accurate actual reading.  Tr. 19.  This would be a violation of Section 56.12(4)(ii).  Although PECO estimated Edwards bill about 18 times between November 2000 and October 2002, it did actually read the meter at least once in 12 months.  Nonetheless, PECO’s meter reading performance in this case was abysmal.


Clearly one purpose of this regulation is to give utility customers regular and accurate information about their consumption and its cost so that they can plan and control their usage and budget their resources.  In fact, the Commission’s Bureau of Consumer Services (BCS) has acknowledged this in cases of prolonged estimation of bills by requiring the utility to delete 20% from the make-up bill because the customers lacked information to control their consumption.  See, e.g., BCS No. 1184412, F-01184412; BCS No. 1231082, F-01231082; BCS No. 0923312, F-009213312.  Edwards testified that she did not understand why there were so many discrepancies in her bills, and if there were so many discrepancies, she asked how PECO expects the customer to budget money to pay for these services.  Tr. 6.  This issue came up again in her cross-examination of PECO’s witness.  Tr. 44-45


To further carry out this purpose, the regulations also provide for billing information:
56.15.
Billing information.

A bill rendered by a utility for metered residential utility service shall state clearly the following information: 


(1)
The beginning and ending dates of the billing period. 


(2)
If applicable, the beginning and ending meter readings for the billing period.  If a bill is estimated, it shall contain a clear and conspicuous marking of the word ‘‘Estimated.’’ 


(3)
The due date on or before which payment shall be made or the account will be delinquent. 


(4)
The amount due for service rendered during the current billing period, specifying the charge for basic service, the energy or fuel adjustment charge, State tax adjustment surcharge if other than zero, State sales tax if applicable and other similar charges....
* * *
Once again, one purpose of this regulation seems clearly to be to provide the customer with clear and accurate information as to the basis for the charges, and the actual charges, on their bills.  Although presumably PECO’s bills indicated estimated usage, because of the estimated bills, and the recalculation of amounts on new bills, Edwards did not receive clear and accurate information.  For example, on April 28, Edwards received a bill for gas usage in the amount of $355.63, but when the bill was cancelled and rebilled in July/August, the amount re-billed for gas usage was much less.  ALJ 1 at 1-2; Tr. 32


I conclude that because of repeated estimated meter readings, and resulting inaccurate billings, Edwards received a significant number of incorrect bills, and was not able to budget correctly to pay for her gas service, nor to read her gas bills to help her control her consumption.


At the November 20 hearing, Edwards maintained that her termination was improper in part because she was trying to get the bill paid off by making monthly payments of $200.00.  Tr. 39.  She had received a letter about her bills remaining so high, and when she called PECO about her past due bills they offered a financial plan.  She was offered to review her salary to see if she qualified for any assistance, and she said that “...[M]y salary is not the issue here.  My concern is that your practice didn’t get me to the point where I should have been fairly...”  Tr. 40-41.  PECO didn’t consider this to be a dispute of her bills.  Tr. 43.  I disagree.


The Commission’s regulations at 52 Pa. Code §§56.81 et seq., provide for authorized termination of service on specific grounds for termination.  Those regulations provide in pertinent part: 

§56.81.  Authorized termination of service.

Utility service to a dwelling may be terminated for one or more of the following reasons: 
(1) Nonpayment of an undisputed delinquent account. 
* * *

(3) Unreasonable refusal to permit access to meters, service connections and other property of the utility for the purpose of maintenance, repair or meter reading. 
* * *

(Emphasis added).



In this case, although there were unpaid arrears, the past due amounts had definitely been disputed by Edwards with PECO.  Even though she had not filed a dispute with the Commission, and did not do so until after termination, no notice of termination should have been sent in these circumstances.  Although PECO had been unable to gain regular access to the gas meter, there is no evidence that Edwards withheld access.  In fact, there is no evidence of concentrated effort by PECO to gain access until May 2003, the month before the second hearing on June 16, 2003.  Tr. 72, Statement of Counsel.  There had been one attempt by letter dated May 1, 2002 to offer a field visit associated with the informal complaint.  PECO 2.  Therefore, it appears to me that there were not proper grounds under Section 56.81, either for non-payment of an undisputed amount, or withholding access to the meter, for termination of service in this case.



The regulations also provide notice procedures prior to termination, 52 Pa. Code §§56.91, et seq., including written notice 10 days before termination, personal contact at least three (3) days prior to termination, and an attempt to make personal contact just prior to termination.  Sections 56.91, 56.93 and 56.94.  A utility may not mail a termination notice when notice of a dispute has been filed and is pending, and when the subject of the dispute forms the grounds for the proposed termination.  Section 56.92.  Termination should be deferred when no prior personal contact has occurred, and the location should be posted.  Section 56.95.


Edwards testified that she got no notices.  PECO testified that it sent a 10-day letter.  It is possible that both are true, i.e., that PECO sent it and that Edwards did not get it.  The mails are not perfect.  PECO testified that two calls were placed to Edwards, and that these amounted to personal contact.  PECO did not testify that any one spoke to Edwards on these phone calls.  To me, this does not amount to personal contact.  Section 5.94 defines personal contact as contacting the ratepayer or responsible adult occupant in person or by telephone.  To me, this means that PECO must speak to the responsible adult occupant, and the record does not show that this happened here.  Under these circumstances, when the PECO employee went to the premises to terminate service, and did not make personal contact with Edwards or another responsible adult at that time, that employee should have deferred termination, and posted a notice on the property.  Sections 56.94 and 56.95.  I conclude that even if termination was permitted under these circumstances, Edwards did not receive proper notice.


When service was first established at this address, Edwards paid her bills regularly.  She was on a budget of $111.00 per month from the end of 2000 through June 2001, which she paid every month.  Then her budget was set at $300.00 per month for four months.  Although her budget amount should have been set lower, under PECO’s budget program, it could not be recalculated and reduced until the fourth month.  She was dropped from the budget plan in the fourth month, October 2001.  PECO 1; Tr. 35.  During this period she paid $200.00 per month (except for one $150.00 payment) until April 2002, when her service was terminated.  PECO 1



In this case, Edwards’ monthly $200.00 payments were not large enough to eliminate her past due bills.  Tr. 42.  She had declined to enter into a payment arrangement.  She did dispute her past due bills, and had registered disagreements about various bills with PECO by phone on several occasions.  Tr. 5-6, 9-10, 16-17.  She thought these problems had been resolved, but found her bills did not reflect her understanding.  Tr. 26.  PECO explained that her bills did reflect the amounts she expected, but the amount requested also included past due amounts.  Tr.17, 26-27.  While this sounds clear, PECO would from time to time cancel past due amounts of up to three months, and then rebill Edwards in corrected amounts, with the result that the past due amounts must have changed, and it is not clear that these amounts were correctly calculated on actual meter readings.  



For instance, the amount requested on her July 2001 bill was $410.36.  This included the erroneously high budget amount of $300.00.  On August 2, 2001 an April 28 bill in the amount of $434.38, including $355.00 for gas consumption, was cancelled.  Supposedly this bill amount had included amounts to make up for estimates in the previous four months.  This was the bill on which the $300.00 budget amount had been based.  Tr. 32.  Nonetheless, on the August 2001 bill, PECO requested $510.36 which also included the erroneous budget amount of $300.00, as did the September 2001 bill.  October 2001 was the budget settlement month, and the 
amount requested was $384.25.  Presumably, this was the entire amount for consumption she had not paid for through her budget payments and other payments over the past year.  Tr. 42.  She was dropped from the budget program, presumably for her failure to pay the erroneously high $300.00 budget amounts in her bills since July 2001.  Therefore, her budget amount was never recalculated and set at a correct level.


Since she paid $200.00 in October, it is not clear from PECO 1 how the November billed amount of $550.18 was calculated.  The October consumption alone was not enough to account for that amount.  However, PECO 3 shows that this October $200.00 payment was applied against the September bill not the October bill, which does not then show how September payment of $200.00 plus a credit of $153.35 were applied and recognized.  Nonetheless failure to pay full amounts on this and subsequent bills led to her termination of service in April 2002.  Tr. 45-46.  The amount requested on her March 2002 bill was $519.24.  The past due amount for which she was terminated was $232.83.  Tr. 43.  This amount had never appeared on her bill and does not appear on the account statement.  PECO explained it was the oldest debt.  Tr. 44.  Apparently, PECO customers have vintages of debt, and PECO terminates on accumulated past debt, but does not terminate a customer for all his or her debt at one time.


I conclude that it is appropriate to direct PECO to credit Edwards’ account, as she requested, in the amount of $332.00.  This includes the deposit amount of $272.00 and the reconnection fee of $60.00.  Tr. 49.  The total amount she was required to pay to be reconnected was $564.83.  This amount includes the amount of arrears for which she was terminated.  Tr. 43



In order to help clarify PECO’s billings to Edwards, PECO’s witness Tarpley prepared PECO Exhibit 3, which showed electric and gas billings from November 29, 2000 to October 28, 2002.  Tr. 63.  This exhibit does not show that the April 28, 2001 bill was canceled as was shown on PECO 1, PECO 1-A and ALJ 1.  However, it does show gas bills 4/28/01 to 7/27/01 cancelled and rebilled, and bill from 7/30/01 to 9/28/01 revised and rebilled.  Footnote Analysis, p 1.  The second page compares revenue billed and paid for different periods, and how eventually, the account balance of $553.62 for October 28, 2002 is derived.  While this exhibit 
generally shows the balance of revenues billed and payments received, I cannot conclude that the revenues billed amount is correct because as shown on page 1, the bills for gas service from 2/26/02 to 10/28/02 were all estimated.


Turning to the improper entry into Edwards’ home on June 6, 2003, this is an episode that was not included in the original complaint.  It could not have been so included because it happened long after the complaint had been filed.  The Commission’s regulations allow amendments of pleadings to conform to the evidence when at hearing new issues are raised with the express or implied consent of the parties.  52 Pa. Code §5.92.  PECO did not object to the introduction of this issue, and it had an opportunity to present testimony on this subject in response to questioning.  Tr.77-79. I therefore imply consent from PECO to include this issue in this case.



PECO concedes that the entry occurred, that it was improper, and that it should be the occasion for discipline.  PECO did not produce the worker, who is not its employee, but an employee of one of its contractors, Schlumberger.  Tr. 79.  In such cases, it is to be hoped that PECO has in place a system where it can penalize the contractor.  


However, there is nothing in the record about such a process.  PECO did not report any action taken against Schlumberger or this employee.  Nonetheless, these contractor employees are acting as agents for PECO, and PECO is responsible for their actions.  PECO is subject to civil penalties for violations of the Public Utility Code (Code), 66 Pa.C.S. §3301(a).  This act would be a violation of Section 1501 of the Code, 66 Pa. C.S. 1501, which requires that PECO “maintain adequate, efficient, safe, and reasonable service.”  I do not deem this record sufficient to support imposition of a civil penalty for this episode alone.  For instance, we do not know whether or not PECO took action against its contractor, nor do we know whether this is a one-time aberration, or whether it is the result of continued lack of adequate supervision.


However, PECO’s service to Edwards in this case was inadequate.  If we take into account the estimated billing, the incorrect billing, the inflated budget amount, the improper 
termination, and the improper entry, there is a sufficient basis for a fine.  The Code permits a maximum civil penalty of $1000.00, unless there are multiple or repeated violations.  66 Pa.C.S. §3301 (a) and (b).  Here there were several different violations which taken together support imposition of a penalty, but no repeated and cumulative effect which justifies a number of penalties for repeated violations.  It is reasonable, appropriate and in the public interest to impose a penalty of $1000.00 on PECO in this case.


Edwards is disputing the fairness and accuracy of her bills for gas service, and the propriety of her termination.  She wants to have an end to estimated bills.  She wants a credit for charges made at the time of termination of service.  Her gas bills were repeatedly estimated; at one point, her budget was set at $300.00 per month based on an incorrectly high bill, but it should have been at a lower amount.  Periodically, after it got an actual meter read, PECO would cancel her gas bills for several months and rebill her in a lesser amount.  At times, her bills were delayed because of questionable readings, then issued, then cancelled and rebilled.  I conclude that she has met her burden of proof to sustain her complaint, and to receive the relief which she is requesting.


Edwards filed an informal complaint with the Commission at BCS No. 1118589, which was opened April 9, and closed May 23, 2002.  The decision found that Edwards total balance was $384.92, did not cite PECO with any violations and directed a current monthly bill 
payment of $100.00.  According to PECO this means $100.00 plus current bills.  Tr. 24-25.
  This is 
reflected on PECO’s account statements for the bills of July 29, August 28, and September 26, 2002.  PECO 1 at 3.  Edwards did not comply with this decision by paying $100.00 every month as a current monthly bill, although she did pay a total of $165.18 in July 2002, and $75.00 in September 2002.



The ALJ does not affirm the BCS decision because she found that the termination was improper.  PECO did not ask the ALJ to affirm the BCS decision, nor did it calculate a lump sum amount and request a payment arrangement as discussed in Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Slip Opinion).  This case was not about payment of bills, but about the correctness of bills, so a payment arrangement is not necessary here.  However, the ALJ does recommend that PECO place Edwards on a budget bill program, as the Commission has recommended this in other circumstances.  See, Linda L. Moeller v Duquesne Light Company, Z-01215104, Opinion and Order of September 22, 2003 (re use of budget billing).
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties to this complaint.  66 Pa.C.S. §§101, et seq., 1501; Chapter 56 of Title 52 of the Pennsylvania Code.


2.
The Complainant has the burden of proof to support her complaint and to show that she is entitled to the relief she seeks.  66 Pa.C.S. §332(a).  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980).



3.
Although Edwards did not submit copies of her bills for the record, she testified about her bills, and her testimony was generally corroborated by PECO’s account statement, and on some issues, the testimony of PECO’s witness.


4.
Edwards met her burden of proof to show that she was improperly billed and improperly terminated by PECO in the period from November 2000 up until April 9, 2002.



5.
PECO’s meter reading and billing performance for Edwards’ gas account between November 2000 and October 2002 were not in compliance with 52 Pa. Code §§56.12(4) and 56.15(1)-(4).


6.
PECO’s termination of Edwards’ service was improper because Edwards had disputed her bills as recently as the month before the termination, and PECO did not make personal contact with a responsible adult at the property before or on April 9, 2002, and did not post the property and return to perform the termination at a later date.  52 Pa. Code §§56.81(1), 56.92-56.95.


7.
It is reasonable and in the public interest for PECO to credit Edwards’ account with the amount it required her to pay over and above the arrearage for which her service was terminated before it would reconnect her service, namely, $332.00.  Tr. 43


8.
It is reasonable and in the public interest to impose a civil penalty of $1000.00 on PECO for provision of inadequate service to Edwards in violation of 66 Pa.C.S. §1501.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint docketed at Myra Mays Edwards v. PECO Energy Company, C‑20028097 is hereby sustained, the record shall be closed, and the file shall be marked closed after payment of the civil penalty and crediting Edwards’ account by PECO.


2.
PECO shall credit the gas service account of Myra Mays Edwards in the amount of $332.00.


3.
PECO shall cease and desist from estimating Edwards’ gas service bill, and shall render bills based on actual meter readings by utility company personnel, except as permitted by Commission regulations.


4.
PECO and Edwards shall cooperate in setting and keeping appointments so that PECO can have access to the Gas AMR meter installed in Edwards’ premises as and when it needs access.


5.
Within 20 days of the date of this Order, PECO Energy Company shall submit a certified check in the amount of $1000.00 to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265

Date:
July 27, 2004




______________________________








Allison K. Turner








Administrative Law Judge
	� 	The ALJ does not agree that PECO’s reading and application of this decision is necessarily correct.  The decision is two pages numbered 6 and 7 in PECO’s Exhibit 1.  On the first page (page 6), BCS shows the total balance as being $384.92, and Edwards’ income as being Level 4 (according to BCS Guidelines for 2003, a minimum income of $3,816 for a family of three).  On the second page (page 7), the balance is again shown as $384.92, payments were to begin in June 2002; and the payment is shown to be “current monthly bill payment”, $100.00.  On the line which shows “customer will pay CB [current bill] plus:” there is no amount given.  In fact, all other categories of payments were left blank.  It appears that in this decision BCS directed Edwards to pay a monthly bill of $100.00, not to make a payment on arrears of $100.00 plus her current bills.  However, BCS Guidelines (effective April 1, 2003) provide payment terms for Level 4 Income customers of budget bills plus $100.00, which is a point in favor of PECO’s position on this issue.
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