BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Phillip Harris




:







:


v.




:


Z-01537336






:

PECO Energy Company


:

INITIAL DECISION GRANTING MOTION TO DISMISS
Before

Allison K. Turner

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 5, 2004, Phillip Harris (Customer, Complainant or Harris) filed this complaint against PECO Energy Company (PECO, Company or Utility).  Harris queries that if he owes “$22,043.73, and late charges is on $13, 033.68 at 1.25% which equals $160.92 per month, how can [his] payment of $140.00 a month ever catch him up?  One hundred dollars on unpaid balance and $40.00 on regular bill, how can I catch up?” 



He wants to know how much of the arrearage is actual electric charges and how much is interest, and he wants a fair means for him to pay his debt.



On January 26, 2004, PECO filed and served its Answer.  PECO denied that Harris is unable to pay his bill, and demands strict proof at hearing; averred that Harris’ balance was $22, 768.28, that his average monthly bill was then $36.00 and his calculated budget payment was $41.00.  PECO averred that Harris was not in the CAP Rate program. 



PECO further averred that a decision of the Bureau of Consumer Services (BCS) issued on or about November 20, 2003 required Harris to pay a budget amount of $40.00 plus $100.00 toward arrears beginning December 2003, and that Harris had not complied with the decision.



By Hearing Notice dated June 22, 2004, the Commission scheduled an initial telephone hearing to be held on Thursday, August 12, 2004 at 10:00 AM


On July 14, 2004, PECO filed its Motion to Dismiss Complaint (Motion) pursuant to 52 Pa. Code §5.103.  PECO asserts that the complaint should be dismissed according to the doctrine of res judicata.  The Motion was accompanied by a Notice to Plead (Notice) informing the Complainant that he must file a response within ten (10) days of service of the Notice, or the facts set forth in the Motion may be deemed to be true, thereby requiring no other proof.  Sections 5.103 (c), 5.61 (c).  



As of the date of preparation of this Initial Decision (I.D.), the ALJ has not received a copy of any Response filed by Harris.

FINDINGS OF FACT

(based on the pleadings, exhibits and Commission records)



1.
The respondent is PECO Energy Company, which is a corporation providing electricity and natural gas service for compensation in Pennsylvania.



2.
The Complainant is Phillip Harris.  At the time of the PUC Complaint, Answer, and Motion, Harris was a residential electric customer of PECO residing and receiving service at 6369 Germantown Avenue, Philadelphia, PA 19144.  



3.
On October 15, 2003, PECO filed a complaint in Common Pleas Court sounding in breach of contract to collect a debt of $22,489.85 from Harris.  However, PECO was not able to serve the complaint on Harris for some time.  Motion, Exhibits A, C


5.
On November 20, 2003, the Commission’s Bureau of Consumer Services (BCS) issued a decision on informal complaint directing that Harris pay PECO the monthly amounts of $40.00 regular bill and $100.00 on his arrearage of approximately $22,043.73.  PECO Answer


6.
On January 5, 2004, Harris filed a formal complaint with the PUC docketed at Z-01537330 seeking to find out how much of his arrearage was late payment charges and how much was for electric service, and to have a fair means of paying his debt.  He stated the amount of debt as $22,043.73.  Complaint, ¶¶3, 4


7.
PECO averred in its Answer, filed on January 26, 2004, that Harris’s then current outstanding balance was $22,768.28.



8.
On February 2, 2004, the Chief Administrative Law Judge served an Interim Payment Order directing Harris to comply with the BCS decision.



9.
On April 1, 2004, PECO served Harris with the complaint by posting it on the property where he receives service.  Motion, ¶6, Exhibit C


10.
On May 4, 2004, Harris and PECO signed a Stipulation, Judgment and Order, whereby Harris agreed to have judgment entered against him in the amount of $22,505.79 plus legal interest going forward, and to make monthly payments by a date certain of his current bill plus $100.00 on his arrearage, and PECO agreed to waive late payment charges so long as the payments were made in full and on time.  On June 2, 2004, the agreement was submitted to the Court.  Motion, ¶7, Exhibit B


11.
On June 22, 2004, the Commission served a hearing notice scheduling Harris’ complaint against PECO for hearing on August 12, 2004.



12.
On July 14, 2004, PECO filed its Motion to Dismiss Complaint against Harris’ complaint.

DISCUSSION



Preliminary Motions are authorized by the Commission’s regulations.  Specifically, 52 Pa. Code § 5.103 provides in pertinent part:

§5.103.  Motions.
  (a)
Scope and content.  A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 2 and 3 (relating to rules of administrative practice and procedure; and special provisions).  A motion shall set forth the ruling or relief sought, and state the grounds therefore and the statutory or other authority upon which it relies.

  (b)
Presentation of motions.  A motion may be made in writing at any time, and a motion made during a hearing may be stated orally upon the record, or the presiding officer may require that an oral motion be reduced to writing and filed separately.
*   *  *

  (d)
Rulings on Motions

*   *...*

(2)
A motion made during the course of hearing, which if granted would otherwise dispose of parties’ rights, should be acted upon by the presiding officer prior to taking further testimony if, in the opinion of the presiding officer, the action is warranted.
(3)
If a motion involves a question of jurisdiction, the establishment of a prima facie case or standing, the presiding officer may render a final determination with regard to a motion prior to the termination of hearings by issuing an initial or recommended decision.
(Emphasis added) 52 Pa. Code §5.103.  



Here the ALJ concludes that it is proper to rule on the Motion to Dismiss before proceeding to hearing.



The Public Utility Code allows the Commission to dismiss a complaint without a hearing if in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. §703(b) 

§703.  Fixing of hearings
*   *   *

  (b)
Notice of hearing. – The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.


PECO avers that the doctrine of res judicata applies here because the four prerequisite conditions exist, namely, identity of issues, identity of causes of action, identity of persons and parties to the action, and identity of the quality or capacity of the persons suing or being sued.  Stevenson v. Silverman, 208 A. 2d 786 (Stevenson).  PECO also asserts that both the relitigation of issues raised and also litigation of arguments that might have been raised are barred.  Motion at 1, 3, ¶¶9, 10.  PECO’s statement of the prerequisite conditions is correct based on Stevenson.


I disagree that the doctrine of res judicata applies here.  First of all, there is no identity of the cause of action.  PECO’s cause of action before the Common Pleas Court was a complaint for breach of contract seeking collection of a debt.  There is no such action before the Commission because the Commission does not have the power to enter a judgment and/or to enforce it to collect a debt.  See, Stevenson v. Silverman, 208 A. 2d. 786, 787-788, where the Court describes the first and second attempt (which was barred) to seek a declaration of adverse possession.  



In his complaint before the Commission, Harris seeks to have the Commission tell him how much of his debt is actual electric use and how much is late charges, and a fair means for paying his debt.  His formal complaint was actually considered to be an appeal of an informal decision setting a payment schedule of monthly payments of $140.00, $40.00 to his regular bill and $100.00 toward his arrearage.  He averred that he would never catch up.  Complaint, ¶3, 4


It appears to me that another doctrine, that of collateral estoppel, can more correctly be applied here.  According to the Pennsylvania Law Encyclopedia (PLE), the doctrine has four elements:  (1) an identity of issues between the two actions; 2) a final judgment on the merits; 3) the party against whom the doctrine is asserted must have been a party, or be in privity with a party to the former action; and 4) the party against whom the doctrine is asserted must have been afforded a full an fair opportunity to litigate the issue in question.  23 PLE 2d 614, §2. Estoppel by Record.  


In the two actions here: 1) the issues are the same, i.e., repayment of the debt and the terms of repayment of the debt; 2) Harris is a party to both actions; 3) Harris eventually received notice of PECO’s complaint, and rather than litigate chose to enter into and sign a Stipulation which became a Stipulation Judgment and Order presented to the Court on June 2, 2004, which when accepted by the Court is equivalent to a final judgment on the merits; and, 4) Harris had an opportunity to litigate, but signed a document agreeing that judgment should be entered against him.  In its Motion at ¶8, PECO avers that the Court entered its judgment on June 2, 2004, and that the docket sheet showing entry judgment is included as Exhibit C; however, the docket sheets at Exhibit C do not show that entry as far as I can tell. 


I cannot regard Harris’ filing of a complaint before the Commission as truly a collateral attack on the judgment entered against him in Common Pleas Court as a result of PECO’s Complaint, because he filed his informal and formal complaints with the Commission months before PECO actually obtained service on him.  See Chart of Significant Dates below.  In fact, PECO received a number of notices from the Commission about Harris’ informal and formal complaints over the five or six months between its filing of the Court complaint, and its finally serving effective notice on Harris.  PECO, in fact, was the only party that had knowledge of both actions until April 1, 2004
Chart of Significant Dates.
	DATE
	PECO/Common Pleas
	DATE
	PUC/Harris

	10/15/03
	Complaint
	
	

	12/10/03
	Reinstate/Reissue
	11/20/03
	BCS Decision on Informal Complaint Issued

	01/08/04
	Reinstate/Reissue
	1/05/04
	Filed Formal Complaint

	
	
	1/26/04
	PECO’s Answer filed

	
	
	02/02/04

	CALJ Interim Payment Order

	2/27/04
	Petition for Alt. Service
	
	

	03/03/04
	Granted
	
	

	03/26/04
	Reinstate/Reissue
	
	

	04/01/04
	Served by Posting
	
	

	05/04/04
	PECO & Harris agree to Stip. Judge. & Order
	
	

	
	
	06/01/04
	Prehearing Order Served

	06/02/04
	Stip., Judge. & Order Pres. For Rev. – Sign by PECO & Harris
	
	

	
	
	
	

	
	
	06/22/04
	Hearing Notice

	07/14/04
	Motion to Dismiss
	
	

	
	
	08/12/04
	Hearing Date




However, this is at some level, quibbling, because PECO’s complaint does seem to have produced a final judgment before the Commission proceeding has even gone to hearing.  Also, as the Commission precedents attached to the Motion show, the Commission acknowledges the permissibility of a utility (although still subject to Chapter 56 requirements) seeking a judgment against a customer for debt while that customer is before the Commission, Ashman v. National Fuel Gas Distribution, Complaint Appellant, F-9031384, January 21, 1993; 1993 Pa. PUC LEXIS 1, and that the amounts of these judgments are not to be included in accounts that come before the Commission in various payment disputes.  Petition of Metropolitan Edison Company for a Waiver of the Medical Certification Procedures so as to Terminate Service to Premises of Robert Hartman, P-880287, July 24, 1989; 70 Pa. PUC 133, 1989 Pa. PUC LEXIS 121


For these reasons, I conclude that PECO’s Motion to Dismiss on the basis of res judicata should be denied, but that Harris’s complaint should nonetheless be dismissed based on the doctrine of collateral estoppel. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this complaint.



2.
The forms of relief sought by Complainant are: to find out how much of his debt of $22,043.73 is for late charges and how much is for electric consumption; and, he wants a fair means to pay his debt.  Complaint, ¶¶3, 4


3.
The complainant signed a document agreeing that judgment should be entered against him in the amount of $22,505.79, together with legal interest forward from the date of signature, and in which PECO agrees not to terminate his service if he pays his current bill every month plus $100.00 per month toward his debt, on time, until the debt is paid in full; and in which PECO agrees to forego late payment charges as long as the payments are made in full and on time as agreed.  This document was presented to the Court as a Stipulation, Judgment and Order.  Motion, Exhibit B (See date stamp).  This agreement effectively removes all issues Harris raised in his PUC complaint from the Commission’s jurisdiction.


4.
The complaint is not barred by the doctrine of res judicata.



5.
The Commission’s precedents and the doctrine of collateral estoppel should be applied as the bases to dismiss this complaint.  Ashman v. National Fuel Gas Distribution, Complaint Appellant, F-9031384, January 21, 1993; 1993 Pa. PUC LEXIS 1; Petition of Metropolitan Edison Company for a Waiver of the Medical Certification Procedures so as to Terminate Service to Premises of Robert Hartman, P-880287, July 24, 1989; 70 Pa. PUC 133, 1989 Pa. PUC LEXIS 121; 23 PLE 2d 614, §2. Estoppel by Record



6.
The amounts of the debt in Harris’ complaint to the Commission and the Stipulation, Judgment and Order are different, but such differences should not be allowed to defeat the collateral estoppel rule.  Compare, Stevenson v. Silverman, 208 A. 2d. 786, 788



7.
The Commission may dismiss any complaint without a hearing if in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. §703(b).



8.
A hearing is not necessary when the Commission does not have jurisdiction over the subject matter because of the application of a legal doctrine barring the complaint before it.


9.
A hearing is not necessary in the public interest in this case.
ORDER


THEREFORE,



IT IS ORDERED:



1.
PECO’s Motion to Dismiss this complaint on the basis of res judicata is hereby denied, but the case will be dismissed based on the doctrine of collateral estoppel.


2.
The complaint of Phillip Harris v. PECO Energy Company, docketed at 
Z-01537336, is hereby dismissed, and the file shall be marked closed.






_____________________________________








Allison K. Turner, ALJ







Administrative Law Judge

Date:

July 29, 2004
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