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OPINION AND ORDER
BY THE COMMISSION:  



Before the Commission for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  Commission review of the Initial Decision was requested pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h). 

History of the Proceeding


On August 24, 2003, Gloria Simms (Complainant) filed a Complaint with the Commission against the Philadelphia Gas Works (PGW).  The Complaint represents an appeal of a Decision by the Commission’s Bureau of Consumer Services (BCS) issued on June 27, 2003, at BCS Case No. 1401463.  The BCS Decision required the Complainant to pay current bills plus $40 per month toward the Complainant’s arrearage.


The Complainant alleged that her PGW bills were too high and that a refund was due and owing.  On September 24, 2003, PGW filed an Answer which denied the material allegations of the Complaint.



On March 9, 2004, a hearing was held on the Complaint.  The Complainant failed to appear.  PGW appeared and presented testimony.  On May 25, 2004, the ALJ issued his Initial Decision which found that the Complainant failed to carry her burden of proof.  Accordingly, the ALJ ruled that the Complaint should be dismissed with prejudice.  The ALJ also determined that the Complainant had substantially complied with the BCS Decision.  On that basis, the ALJ waived a catch-up payment for missed consumption payments pursuant to our decision in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730 (Order entered December 22, 1995) (Claypool).  (I.D. at 3).  The ALJ found that the BCS Decision should remain in force which required the Complainant to pay current monthly bills plus $40 per month toward her arrearage.

Discussion


In this matter, the ALJ correctly dismissed the Complaint with prejudice due to the failure of the Complainant to appear at hearing.  Martin Jefferson v. UGI, Docket No. Z-00269892 (Order entered December 26, 1995).  However, the ALJ erred when he determined that the Complainant had substantially complied with the BCS Decision to such an extent that the Claypool catch-up payment could be waived.  Also, the Complainant was not placed on budget billing even though she is on a payment arrangement.  We will discuss each of these two issues in turn.



The Complainant has a clear duty to pay the amounts due under the BCS Decision pending resolution of her formal Complaint.  52 Pa. Code § 56.181(2).  Despite that duty, the Complainant failed to appear and explain why she did not make the appropriate payment.  The ALJ is correct that we will make a finding of substantial compliance when the record warrants such a finding.  In those instances, we may exercise our sound discretion to waive the Claypool catch-up payment.  Fallon v. PECO Energy Company, F-00381973 (Order entered December 4, 1998).  However, the Complainant in this action should have appeared and addressed why she chose not to comply with the BCS Decision.  Since the Complainant failed to appear at hearing, there is no evidence to support a finding that the Complainant substantially complied with the BCS Decision.  Thus, the ALJ should not have waived a catch-up payment which would bring the Complainant into compliance with the BCS Decision.


We also find that the ALJ erred in establishing a payment arrangement under which the Complainant will pay current bills rather than budget bills plus the appropriate amount toward her arrearage.  In this instance, the ALJ affirmed the BCS Decision that was issued on June 27, 2003.  Since the BCS Decision was issued, we entered our Opinion and Order in Frayne v. PECO, Docket No. C-20029005 (Order entered September 10, 2003).  In Frayne we stated:
Budget billing should be the norm for all payment arrange​ments rather than current billing.  Budget billing was designed to aid customers who are experiencing financial difficulties by ensuring a level, predictable payment amount from month to month.  The level payment amount will better enable the customer to plan for his or her utility bills and budget accordingly.  Therefore, customers should not be provided with the option of choosing current billing when budget billing is a more beneficial option.

Frayne, slip op. at 7.  The ALJ should have directed that the Complainant be placed on budget billing rather than a current billing option.

Conclusion


For the foregoing reasons, we will modify the Initial Decision to provide that the Complainant must make a catch-up payment pursuant to Claypool and that she should be placed on a payment arrangement consisting of budget bills plus $40 per month; THEREFORE, 



IT IS ORDERED:  


1.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is modified, consistent with this Opinion and Order.

2.
That the Complaint filed on August 24, 2003, by Gloria Simms against the Philadelphia Gas Works is dismissed with prejudice.


3.
That within fifteen (15) days of the date of entry of this Opinion and Order, the Philadelphia Gas Works shall issue a bill to Gloria Simms in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services Decision issued on June 27, 2003 at Case No. 1401463.



4.
That within thirty (30) days after the date of the bill issued by the Philadelphia Gas Works in accordance with the foregoing ordering paragraph, Gloria Simms shall pay the amount set forth in that bill to the Philadelphia Gas Works.  Thereafter, she shall pay budget bills, as they become due, and an additional $40.00 per month toward the accumulated debt until the total debt has been fully liquidated.  


5.
That if Gloria Simms complies with this payment plan, the Philadelphia Gas Works shall not terminate electric service except for valid safety or emergency reasons. 

6.
That if Gloria Simms complies with this payment plan, the Philadelphia Gas Works shall waive late payment charges.

7.
That if Gloria Simms fails to comply with this payment arrangement, the Philadelphia Gas Works may terminate gas service to her upon compliance with the applicable notice provisions of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Commission's Regulations, 52 Pa. Code §§ 56.1, et seq.  Such termination of service shall not be precluded by 52 Pa. Code § 56.92 solely because she has filed either an informal or formal complaint with this Commission which raises the same matters presented in this complaint or addresses the terms of the payment arrangement specified herein.  

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)
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