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HISTORY OF THE PROCEEDING


On March 1, 2004, Josephine Greaves (Greaves, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO or Company).  Greaves averred that “PECO Energy increased rate by 31% as of January 2004....Social Security benefit increased 2.1% for 2004.  Medicare rate increased by $8.00.”  She further avers that she used almost exactly the same amount of energy in 2003 and 2004, but “the bill for this year is just about $80.00 more.”


She wants “the PUC to keep the % of increases at least within the cost of living increases, some discount for seniors...and/or discount for families under hardship circumstances”.


On March 31, 2004, the Company filed a timely Answer and also a Preliminary Motion to Dismiss the Complaint (Motion) with a Notice to Plead.  In its Answer, PECO asserts that the complaint fails to set forth any violation by PECO of the Public Utility Code, the Commission’s regulations or PECO’s tariff, and that all the charges have been approved by and are regulated by either the PUC or the FERC, and are therefore prima-facie reasonable or have the full force and effect of law.


On April 8, 2004, the Motion was assigned to Administrative Law Judge Robert P. Meehan for a ruling.



By Order dated April 21, 2004, ALJ Meehan denied the Preliminary Motion to Dismiss the Complaint.  In so doing, he construed Complainant’s allegations in the most favorable light, and relied on 66 Pa. C. S. §1309(a), which authorizes the filing of complaints against existing rates of a utility.



On April 27, 2004, an initial telephone hearing notice was issued scheduling an initial telephone hearing to be held on this case on Thursday, June 3, 2004 at 10:00 am.  The case has been assigned to ALJ Turner for hearing and initial decision.



On May 4, 2004, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  Greaves appeared and represented herself.  She testified and submitted one exhibit for the record that was marked as Greaves 1 (electric and gas bill).  Shari Gribbin Esq., appeared and represented PECO.  She called two witnesses, Anthony DeFelice and Teresa Ferrier, and submitted PECO 1 (billing statement) which was admitted to the record.  A transcript of 54 pages was created.  The transcript was received on June 17, 2004, and the record was deemed to be closed accordingly.

FINDINGS OF FACT


1.
The complainant is Josephine Greaves who lives at 1475 Quaker Ridge, West Chester, PA 19380.  She and her husband are customers of PECO for both residential natural gas and electric service.  Tr. 6, 12.  They receive one bill for both services.


2.
The Respondent is PECO Energy Company, a corporation that provides natural gas and electric service for compensation in Pennsylvania.


3.
Greaves’ bill dated February 11, 2004, was in the total amount of $305.77, including new electric charges of $53.83 and new gas service charges of $251.94.  The billing period was 32 days.  The daily dollar amount was 9.6 dollars per day.  Tr. 6-7


4.
Greaves total bill for February 7, 2003was $226.48, for a 29-day billing period.  The daily dollar amount was 7.8 dollars per day.  Id.


5.
The February 2004 bill was approximately $80.00 more than the February 2003 bill.  Tr. 8.  This is an increase of 31%.  Tr. 50


6.
The Social Security benefit received by Greaves increased by 2.1% for 2004, which amounts to $8.00, and her husband got an increase of $16.00, which is a total of $24.00.  Tr. 44, 50.  Her husband also receives a pension check which has not increased in ten (10) years.  Tr. 50


7.
Anthony DiFelice is a senior engineer in the rates and regulatory affairs section of PECO.  He does quite a few rate related studies, helps to prepare the purchase gas cost rate, and performs various engineering, economic and rate case studies.  Tr. 16


8.
DiFelice explained PECO’s purchased gas cost rate (PGC) to Greaves in that it is a rate designed to collect the cost to PECO of purchasing gas to serve its customers, without any markup.  He explained that there are quarterly filings to reflect any changes in the cost and that there is an annual true-up to correct for any over charges or under charges.  PECO’s PGC has fluctuated significantly over the past few years.  Tr. 17-18.


9.
DiFelice, having reviewed the bills, stated that most of the disputed increase is due to the change in the purchase gas cost rates that were effective in each of the two time periods of February 2003 and February 2004.  Tr. 19-20


10.
In February 2003, PECO’s PGC was about $5.38 per Mcf.  In February 2004, the PGC had jumped significantly to about $7.93 per Mcf, which is an increase of over $2.50 per Mcf.  Tr. 20.  These charges and rates have been approved by the Commission and are included in PECO’s tariff.  Tr. 18


11.
Teresa Ferrier is a regulatory assessor for PECO, and reviews and investigates formal complaints filed against PECO with the Public Utility Commission.  As part of her duties, she became familiar with Greaves’ complaint.  She prepared the account statement that was admitted as PECO 1.  Tr. 38-39



12.
A comparison of the gas and electric charges billed for the two periods ending in February 2003 and February 2004 shows that:

	Bill Period
	Days
	Usage
	Daily Average Usage
	PECO Bill Amount
	Amount Requested

	2/07/03
	29
	371 kwh*
204 Mcf*
	12.7

7.0
	$52.49**
$173.99
	$226.48

	2/09/04
	32
	374 kwh

228 Mcf
	11.6

7.1
	$53.83

$251.94
	$305.77


PECO Exhibit 1

*   Bold face is for gas consumption; regular face is for electric consumption
** Includes supplier charges


13.
In January 2003, the gas daily average usage was 4.9 Mcf and the billed amount for gas service was $133.13; in January 2004, the gas daily average usage was the same 4.9 Mcf, but the billed amount for gas service was $172.54.  In March 2003 and 2004, the gas consumption and daily average usage figures were dissimilar, so the same comparison cannot be made so readily.


14.
PECO has a CAP Rate program which provides discounts of various amounts for both electric and gas service for families that are eligible for this form of assistance. Tr. 47-48.  PECO sent a booklet to Greaves describing all the programs available to offer utility bill payment assistance.  Greaves received it and concluded that she did not come under any of them.  Tr. 48-49



15.
Greaves testified that she did not receive or notice the bill insert about the PGC increase.  She stated that she receives many bill inserts of basically the same coloring.  Tr. 43


16.
Every time PECO changes its PGC, as a standard practice, it creates a bill insert that is part of the customer’s bill at the time the PGC goes into effect.  There was a bill insert in December of 2002 that would have been effective for the February 2003 billing, and PECO created a bill insert in December 2003 for the rate that would have been in effect in February 2004.  Such bill inserts are very much different in appearance than other bill inserts for ads and selling things, etc.  The bill insert does say highlighted “Important Message about Your Bill”.  Tr. 21, 34, 42.  


17.
Notice of a PGC increase could not be included in the message center on PECO’s bill because it would not be in compliance with the use for this message center that is worked out between PECO and the Commission and approved by the Commission.  Tr.41-42

DISCUSSION



The Commission’s jurisdiction over this controversy is found in its rate making authority.  Section 1301 of the Public Utility Code (Code), 66 Pa.C.S. §1301 requires that rates charged by utilities be just and reasonable:
§1301.  Rates to be just and reasonable
   Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.  Only public utility service being furnished or rendered by a municipal corporation, beyond its corporate limits, shall be subject to regulation and control by the commission as to rates, with the same force, and in like manner, as if such service were rendered by a public utility.

The Code also provides for a sliding scale of rates for certain costs, and specifically provides a mechanism for recovery of natural gas costs.  66 Pa. C.S. 1307 (f)


Greaves alleges that her February 2004 utility bill, which included charges for both gas and electric service, was too high compared to her February 2003 bill for these services.  She is seeking that the PUC keep the percentage increases within the cost of living increases, a discount for senior citizens, and a discount for families for families under hardship.



As the complainant, Greaves has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Milkie v. Pa. P.U.C., 768 A. 2d 1217, 1219-1220 (Pa. Cmwlth. 2001) (Milkie); Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 


Moreover, the burden of proof falls upon the public utility customer challenging Commission-approved rates to prove that the charge is no longer reasonable by demonstrating recent significant changes in circumstances; absence of such a showing establishes prima-facie evidence of facts found in prior Commission order.  Duquesne Light Co. v. PA PUC, 715 A. 2d 540 (Cmwlth 1998)



In a recent precedent-setting decision, the Commission reiterated the standard for the burden of proof in appeals from BCS decisions which may be regarded as the standard of proof in all formal complaints before the Commission:

Indeed, formal complaint proceedings are stand alone proceedings.  [A formal complaint proceeding] requires that the party with the burden of proof develop a record that contains substantial evidence that supports its desired outcome. 
(Emphasis added).  C-20027994 Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 (Stammel), Slip Opinion at 5.  Even though this is not an ability-to-pay case that was originally initiated as in informal complaint before the Bureau of Consumer Services (BCS), and this is not a de novo hearing such as occurs on appeal from a BCS decision, Greaves is required to meet the burden of proof described in Stammel, which is the burden of proof that falls on any moving party seeking affirmative relief.


In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Further, the Commission must be cautious about the use of hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



Greaves essentially claims that the increase in her bill for electric and gas service from one year to the next was unjust and unreasonable.  She bases this claim on a comparison of the utility bill increase to the increase in her household income from Social Security payments, which is quite a bit smaller than the utility bill increase:  $80.00 increase in natural gas charges; $24.00 increase in Social Security payments.  Tr. 50


Greaves is incorrect in contending that utility rates that are used to calculate bills are based in any way on the incomes of their customers.  Rates are based on the costs to serve the customers, and rate setting requires four basic determinations:  the Companies’ gross revenues under the rate structure examined; operating expenses, including taxes; investment in rate base, which is all property used to provide service; and rate of return, which is a percentage figure which when applied to rate base yields a return to which investors in the utility are reasonably entitled.  Bell Telephone of Pennsylvania v. Pa PUC, 408 A. 2d 917 (Cmwlth. 1979).  Whether a rate is reasonable is determined by the PUC and is based on whether the utility receives a fair rate of return.  National Utilities, Inc. v. Pa PUC, 709 A. 2d 972 (Comwlth.1998)



Moreover, in this case, the disputed increase in her bill was caused by an increase in PECO’s Purchased Gas Cost (PGC) rate, which rate is specifically authorized by Section 1307(f) of the Code, 66 Pa. C.S. §1307(f) as a gas cost recovery mechanism.  It is included in PECO’s tariff.  This rate does not include any mark-up or return for PECO.  Tr. 18.  Greaves did not show in any way that this rate is unlawful as it exists or as it was applied to her, or that there was any violation of PECO’s tariff.


Greaves wants PECO’s increases in rates limited to cost of living increases, wants PECO to have a Senior Citizen discount, saying that Philadelphia has one; and, wants PECO to have discounts for families in hardship.  PECO does have a CAP Rate program for payment-troubled customers.  Tr. 47-48.  Philadelphia Gas Works is the only Pennsylvania utility which has a senior citizen discount program, and the Commission does not necessarily look on this discount program with favor.  Greaves also points to the Lottery Program which she avers is devoted to seniors.  However, the Lottery and the Commission are completely unrelated.


There are principles, such as “gradualism”, which allow a rate increase to be implemented in phases over time, and the Commission has published guidelines for utilities to follow in establishing customer assistance programs, 52 Pa. Code §§69.261-69.267, but there is not any rule or principle that would hold a rate increase to be unreasonable because it exceeds the cost-of-living increases in various income replacement programs such as Social Security payments received after retirement.



Therefore, Greaves has not met her burden of proof and her complaint must be dismissed.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa.C.S. §§101, 1301, 1307, 1501, et seq.


2.
Greaves, as the complainant and the moving party, had the burden of proof to support her complaint, and to show that she was entitled to the relief she requested.  66 Pa.C.S. §332(a)


3.
Greaves disputed the amount of her February 2004 bill as compared to her February 2003 bill.  She showed only the difference between the two bills, and the amount of the increase of the Social Security payments to her household.  She did not show the she had been charged under the wrong rate, or that the rate was unlawful, or that the amount of usage on her bill was incorrect, or that the bill had been incorrectly calculated.  


4.
PECO showed to the contrary that it collects its gas costs through its Purchased Gas Cost Rate, and that this rate is set forth in its tariff and has been approved by the Commission, and that it is allowed to change this rate quarterly in response to the market cost of gas.  It provided the amounts of the PGC rates in effect in the two months in question, and showed that the amount of the rate effective in February 2004 was higher.  It provided evidence that as standard practice it sends out bill insert notices to its customers of impending quarterly PGC rate increases.  PECO provided evidence that it has programs that provide assistance to families in hardship.


5.
Greaves did not carry her burden of proof, and her complaint must be dismissed.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint of Josephine Greaves v. PECO Energy Company, docketed at C-20042534 is hereby dismissed, and the file shall be marked closed.





_______________________________________






Allison K. Turner





Administrative Law Judge

Date:
August 2, 2004
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