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HISTORY OF THE PROCEEDING

On August 27, 2003, Agnes K. Steffens (Ms. Steffens) filed a Formal Complaint against PPL Electric Utilities Corporation (PPL) alleging that her bill for February 2003 was too high since she was away from her home for that entire month. She requested that the Commission investigate the matter and direct PPL to issue a refund.  On September 22, 2003, PPL filed an answer admitting and denying the various allegations of the Complaint.

A Telephone Hearing Notice, dated December 19, 2003, notified the parties that an Initial Telephone Hearing was scheduled for Thursday, February 12, 2004.  This case was assigned to Administrative Law Judge (ALJ) Cocheres.  
On December 23, 2003, ALJ Cocheres issued a Prehearing Order setting forth the procedural rules that would be applied at the hearing.  The order included procedures for the submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery, the complainant’s burden of proof, and the Commission policy encouraging settlements.  
In accordance with the provisions of the Prehearing Order, by cover letter dated February 4, 2004, PPL submitted three copies of five (5) proposed exhibit for possible use at the Initial Telephone Hearing.  Ms. Steffens submitted a number of unmarked documents in anticipation of the hearing.  
A telephonic hearing was held on February 12, 2004.  Ms. Steffens appeared pro se, presented testimony, and introduced two (2) exhibits, which were admitted into the record.  PPL was represented by Kimberly Krupka, Esq. who presented the testimony of Michael C. Gower and introduced five (5) exhibits, which were admitted into the record.  The record closed on March 4, 2004.
By Judge Change Notice dated July 28, 2004 this case was assigned to me for the purpose of issuing an Initial Decision.  

FINDINGS OF FACT
1.
Ms. Steffens is a PPL residential electric customer with a service address of 319 Virginia Avenue, Whitehall, Pennsylvania.  She lives alone at this address (N.T. 5).  
2. 
Her home is a two-story town house with two bedrooms, kitchen, living room, dining room and finished basement (unused family room).  The home has electric baseboard heating with separate thermostats in each room (N.T. 14-15, 34-35).
3.
Ms. Steffens was away from her home from January 28, 2003 to February 28, 2003.  During this time, the thermostats in three rooms were set at “minimum heat” and the rest were set at “no heat” (N.T. 5)

4.
For the billing cycle from January 24, 2003 through February 25, 2003 Ms. Steffens was billed for 1250 KwH of usage.  During this 32-day billing cycle, there were 1,314 heating degree days
 (N.T. 40-41, PPL Exh. 1).
5.
For the billing cycle from December 30, 2002 through January 24, 2003, Ms. Steffens was billed for 1636 KwH of usage.  During this 25-day billing cycle, there were 1025 heating degree days (N.T. 42, PPL Exh. 1).  
6.
For the billing period from February 25, 2003 through March 25, 2003, Ms. Steffens was bills for 1270 KwH of usage.  During this 28 day billing cycle there were 823 heating degree days (N.T. 43, PPL Exh. 1).

7.
During the February 2003 billing period, the average temperature in Whitehall, Pennsylvania was 25.2º (N.T. 47).
8.
Ms. Steffens' total potential for usage during the February 2003 billing cycle at 2594 KwH.  The actual KwH billed during this period was 1250 KwH (N.T. 48-49).


9.
A meter test was performed on September 23, 2003 and Ms. Steffens’ meter tested at 100.01% accurate (N.T. 51)
DISCUSSION
In her Formal Complaint, Ms. Steffens disputed the bill received February 2003.  Ms. Steffens averred that this bill was too high since she was not at home that entire month.  As relief, Ms. Steffens requested an investigation into the alleged high billing and a refund, as appropriate.
As the Complainant seeking affirmative relief from the Commission, Ms. Steffens bears the burden of proof. 66 Pa. C.S. §332(a).  To satisfy this burden, a complainant must demonstrate that the named utility has violated the Public Utility Code, a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA. Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (1984).

In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to make out a prima facie case of overbilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities. Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

The Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

 “[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cwlth. 2001).  
Ms. Steffens testified that she resides alone in a two-story town house with two bedrooms, kitchen, living room, dining room and finished basement (unused family room).  The home has electric baseboard heating and there are thermostats in each room.  The first level of the home has an open floor plan.  Ms. Steffens was away from home for approximately one month during the winter of 2003, from January 28, 2003 to February 28, 2003.  During this time, the thermostats in three rooms were set at “minimum heat”
 and the rest were set at “no heat”.  In addition, the following electric appliances were on in the house refrigerator, chest freezer, hot water heater and one lamp on a timer.  Ms. Stefans believes that her February 2003 bill is too high because she did not realize the savings anticipated on her electric bill for this month.  To satisfy her burden of proof, Ms. Steffens must demonstrate that she was entitled to greater savings than those realized during February 2003.
Ms. Steffens’ testimony showed that the number of household occupants did not remain unchanged during this period but rather, was reduced to zero.  However, one would reasonably expect a reduction in usage when the home is vacant.  She also testified that her potential for usage was low since the house was vacant and the thermostats were turned down.  The thermostats in the kitchen and basement were turned to 45º, however, it is unclear which of the other thermostats were set on “minimum heat” and which were turned to “no heat”.  It is important to note at this point that since some of the thermostats were turned completely off, the others were operating at a less efficient level and would have to come on more often and stay on longer to keep the interior of the home at a minimum temperature of 45º.  This would cause more electricity to be used than if all the thermostats were set to their lowest levels.  
Ms. Steffens acknowledged that the billed usage for February 2003 was 386 KwH less than the billed usage for January 2003 and further acknowledged that the bill issued for February was $25.63 less than the January bill but believed that she should have realized greater savings in February when she was not home.   
A comparison of Ms. Steffens’ history of usage is helpful to illustrate her usage patterns and how usage is affected by the number of heating degree days in a particular billing cycle.  
	KwH Billed
	2000 
	2001
	2002
	2003
	2004

	January
	1313 (29)

	1809 (28)
	1522 (30)
	1636 (25)
	2182 (31)

	February
	1729 (32)
	1927 (33)
	1027 (29)
	1250  (32)
	

	March
	1180 (28)
	1542 (29)
	976   (32)
	1270 (28)
	


	Daily Average Usage

	2000
	2001
	2002
	2003
	2004

	January
	45.27
	64.60
	52.48
	65.44
	70.38

	February
	54.03
	58.39
	32.09
	39.06
	

	March
	42.14
	53.17
	36.14
	45.35
	


	Number of Heating Degree Days
	2000
	2001
	2002
	2003
	2004

	January
	1079
	1113
	1007
	1025
	1262

	February
	1150
	1141
	883
	1314
	

	March
	585
	858
	725
	823
	


The tables above illustrate that when the weather is colder, the number of heating degree days increases and thus, the amount of electricity used to heat a home increases.  These tables also show that Ms. Steffens’ electric usage has been fairly consistent during the period reviewed, for at least the past four years.  Ms. Steffens testified that her potential for usage during the February 2003 billing period was low and the usage was, in fact, significantly lower during this period, given the number of heating degree days.  It is helpful to note that during the disputed period, the average temperature was 25.2º and the baseboard heating in Ms. Steffens home, would have to come on at regular intervals to maintain the interior of the home at 45º.  Ms. Steffens' daily KwH usage during February 2003 was nearly half that used during months with a similar number of heating degree days and days in the billing cycle.  Compare that in January 2004, there were 31 days in the billing cycle and 1262 heating degree days.  During this month, Ms. Steffens was billed for 2182 KwH of usage or approximately 70.38 KwH per day.  
Ms. Steffens’ demonstrated that the number of household occupants was reduced to zero, that she did not have any prior abnormalities and that her potential for energy usage was low.  However, the usage billed actually reflects her position.  Her potential for usage was low and her actual usage was approximately half that used, in similar months, when she is at home.
PPL’s witness testified that Ms. Steffens’ meter tested at 100.01% accurate during a high bill investigation conducted on September 23, 2003; and that Ms. Steffens’ total potential for usage is 2594 KwH per month.  
While it was reasonable for Ms. Steffens to expect that her usage would be reduced while she was away from her home, it was less reasonable for her to believe that it would be reduced by more than half given the homes open floor plan, the settings of the thermostats and the average temperature during the month of February 2003.  To achieve greater savings, Ms. Steffens could have winterized the pipes in her home and turned the heat off completely during the month she was away but she choose not to take this course of action.  The fact that she is unhappy with the savings realized during this time does not negate the fact that her usage was substantially and significantly reduced during the month of February 2003.  Ms. Steffens did not present any evidence showing that her usage should have been reduced beyond the levels experienced in February 2003 or that she is entitled to a refund.  As such, she failed to sustain her burden of proof and her Complaint is denied. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
Where a complaint alleges high billing, to make out a prima facie case, a complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities. If the complainant makes out a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).
4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cwlth. 2001).
5.
The Complainant failed to sustain her burden of proving that she was overbilled in February 2003 or that she is entitled to a refund.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Agnes K. Steffens against PPL Electric Utilities Corporation at Docket No. F-01389240 is denied.  
Dated:
August 25, 2004



______________________







Amanda Rumsey








Special Agent
� There is some discrepancy regarding the actual end date of the February 2003 billing cycle.  However, it is undisputed that the billing cycle was 32 days.  Beginning January 22 and going forward 32-days places the end of the billing cycle on February 25.  


� The thermostats in the kitchen and basement have numerical degree settings, 45º is the lowest setting.  All other thermostats in the home have “high, low, minimum and no heat” settings.


� Number of days in billing cycle. 


� Calculated by dividing the KwH billed by the number of days in the billing cycle.
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