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BY THE COMMISSION:

Background


Before the Commission for consideration is a Petition for Reconsideration (“Petition”) filed by the Philadelphia Gas Works (“PGW”) pursuant to 52 Pa. Code §5.572 on July 22, 2004.  PGW seeks reconsideration of the Commission’s Opinion and Order of July 8, 2004 (“July 8 Order”), in which we denied its request to establish a Cash Receipts Reconciliation Clause (“CRRC”).
PGW had filed a Petition to establish a CRRC on March 4, 2004.  PGW proposed to file the CRRC on an annual basis as a companion to its Gas Cost Rate filing.  The CRRC was intended to recover increases in PGW’s uncollectible expense above the projected amount contained in PGW’s last base rate case.  On July 8, 2004, the Commission entered an Opinion and Order denying PGW’s request to establish a CRRC.
In this Petition, PGW asserts that reconsideration is warranted for a number of reasons.  PGW claims that the Commission misunderstood some of the financial evidence in the record.  PGW also asserts that changed circumstances since July 8 provide additional bases for the approval of the CRRC.  PGW makes one additional request in this Petition.  It asks that the Commission, if it is inclined to deny reconsideration, expedite consideration of a separately filed Petition for waiver of certain Chapter 56 regulations. See Investigation into Financial and Collections Issues Regarding the Philadelphia Gas Works; Docket Nos. P-00042090, R-00049157, M-00021612, P-00032061, P-00042117 (Order Entered July 8, 2004).    

 Answers to this Petition were filed by the Action Alliance, et al., the Office of Consumer Advocate (“OCA”) and the Office of Small Business Advocate (“OSBA”) on August 2, 2004.  All three of these parties have opposed PGW’s request for reconsideration.  
Discussion

1. 
Legal Standard


The Commission has the discretion to grant reconsideration or rehearing of a final order.  66 Pa. C.S. §§ 703(f) and (g).  The standard for reconsideration of Commission orders was set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 533 (1982). We stated:
A Petition for Reconsideration, under the provisions of 66 Pa. C.S. 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part. . . . What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considered which appear to have been overlooked or not addressed by the Commission.

Duick, 56 Pa. P.U.C. at 559.  The Commission should judiciously exercise its discretion to act on these types of petitions, and only in appropriate circumstances, as the relief requested may disturb final orders. West Penn Power Co.  v. Pa. Pub. Util. Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995).  Finally, the Commission is not required to consider expressly or at length, each and every contention raised by a party.  Wheeling & Lake Erie Ry. Co. v. Pa. Pub. Util. Comm’n, 778 A.2d 785 (Pa. Cmwlth. 2001).
2.
The Deferral of Gas Storage Payments
PGW asserts that the Commission misunderstood record evidence pertaining to its financial condition at the end of its current fiscal year.  This allegation goes to the characterization of a $30 million amount derived from the deferral of gas storage payments.  Specifically, the Commission noted in the July 8 Order that PGW would have a projected positive cash position of $31 to $36 million at of the end of its current fiscal year.
PGW claims that the Commission made two mistakes regarding this evidence.  First, PGW asserts that the Commission double counted the gas storage deferral payment and concluded that it would have projected positive cash balance in the range of $61 to $66 million at the end of the fiscal year. Second, PGW asserts that it is not appropriate to include the $30 million deferral in this calculation, as this is a one-time transaction, and that its true cash position at the end of its current fiscal year is in the order of $1 to $6 million.

The OCA and Action Alliance reject these arguments.  They note that the Commission only made reference to a projected positive balance of $31 to 36 million.  The Commission’s Order expressly states: “PGW’s own testimony indicates that with the grant back of $18 million from the City, its end of the year cash position improves approximately to $31 – 36 million.” July 8 Order, pg. 10.  They also assert that it was entirely proper to include the $30 million dollar storage payment deferral in the end of the year balance.  This was a finalized payment and must be included given, PGW’s cash flow method.  The OCA also notes that PGW’s argument was previously raised by PGW in its Main and Reply Briefs.
We agree with those opposing the Petition.  The Commission, in its July 8 Order, concluded that PGW would have a positive cash position of $31 to $36 million at the end of the current fiscal year, when the gas storage payment deferral was included.  In addition to the already cited quotation, the Commission acknowledged that PGW’s efforts to mitigate its financial crisis would “ . . . allow PGW to end its year with a positive cash flow of more than $30 million.” July 8 Order, pg. 9.  This was the same conclusion advanced by the parties who opposed PGW’s request to establish a CRRC.  See Main Brief of Philadelphia Public Officials, pg .16, OCA Main Brief, pg. 9.  The Commission clearly did not misunderstand evidence regarding the gas storage payment deferral transaction.  Accordingly, this argument fails to satisfy the standard for reconsideration.
Regarding the proper treatment of the gas storage deferral transaction, we also agree with the OCA that PGW is simply rearguing a position that has already been rejected by the Commission.  A review of PGW’s briefs demonstrates that it has already made this argument:

If the gas deferral amount of $30 million is backed out of the financials (because it is one time), and even counting as received the City grant-back of $18 million, PGW at the end of FY 2004 will have a liquidity balance of only $6 million . . .

PGW Main Brief, pg. 22


Yet, some opposing parties continue to willfully ignore this harsh financial reality, choosing instead to indulge the thin fiction that postponing the payment of a major bill ($30 million for gas storage) for a few months equates with financial stability (when this one, life-saving transaction is backed out, the record shows that PGW’s end of year cash to be between $1 - $6 million, even considering the grant-back of the $18 million City fee).
PGW’s Reply Brief, pg. 3.  The Commission, in finding that PGW’s projected, end of the year cash position would be in the range of $31 to $36 million, rejected this position.  This argument is not new or novel, and thus fails to satisfy the standard for the grant of reconsideration.

3.
Changed Circumstances

PGW asserts that reconsideration is warranted due to changed circumstances since the issuance of the July 8 Order.  Specifically, it claims that it is “likely” that it will not be able to insure a planned bond issuance to the same level as it originally anticipated.  It attaches the verified statement of Joseph R. Bogdonovage, a PGW employee, in which he supports this assertion and also provides an updated cash flow projection.   PGW also has attached a bulletin to its Petition, issued by Standard and Poor’s (“S&P”) on July 9, 2004, commenting on PGW’s financial status. 


The OCA and Action Alliance have asserted that the Commission should not rely on this extra-record evidence submitted by PGW.  The OCA asserts that the Commission has previously rejected the use of extra-record evidence by PGW in support of a Petition for Reconsideration.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, Docket No. R-0006042 (Order entered December 6, 2001).  With regard to the S&P bulletin, we observe that S&P acknowledged that the July 8 Order “. . . does not have an immediate impact on the ratings of PGW.”  PGW filed an “Answer” on August 4, 2004 responding to the OCA’s Answer, which it characterized as a “de facto” Motion to Strike.  PGW asserts that it is entirely appropriate to consider the information submitted with its Petition.


We find that the additional information submitted by PGW does not demonstrate changed circumstances sufficient to warrant reconsideration of our July 8 Order.  We conclude that PGW has failed to meet the standard for a grant of reconsideration with this argument as well.

Finally, the Commission will reject PGW’s request to modify the current schedule of the investigation into financial condition and collections issues regarding PGW.  

THEREFORE, 
IT IS ORDERED:  
1. That the Petition for Reconsideration of the Philadelphia Gas Works is denied.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)
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