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HISTORY OF THE PROCEEDING


On June 9, 2003, Albert Buoncristiano (Buoncristiano or Customer) filed this complaint against Philadelphia Gas Works (PGW, Company or Utility) alleging “PGW assessed [me] for gas [I] did not use”; PGW blamed him for the wrong meter in the building when PGW put it in; and, that the gas was not being used for 3½ years for which Complainant received estimates.  He wanted the PUC to cut the estimate by 80%.


On July 31, 2003, Complainant filed a letter requesting a hearing date.



On August 4, 2003, Utility filed its answer to the complaint.  PGW denied averments concerning the accuracy of and liability for the gas bill after a correction was made to the account.  PGW admits that it had issued bills based upon meter readings from the wrong meter since 1997.  PGW avers that because this is a commercial property, the Complainant should have been billed from a “6 dial meter” and not a “4 dial meter”.  Reliance on a “4 dial” meter caused an under billing.  



PGW averred that a decision of the Bureau of Consumer Services (BCS) found that the balance ultimately rendered, $32,673.80, is correct, but provided a waiver of late payment charges.  The decision provided a payment arrangement on the outstanding balance consisting of monthly payments of current bills plus $300.00 until the arrearage was paid in full (about 9 years). 



On August 13, 2003, an Interim Order Setting Resolution Conference by September 10, 2003 was issued.  



On December 4, 2003, Mediator Nurick advised that a report had been submitted to the Mediation Unit pursuant to the Interim Order.


On December 17, 2003, a hearing notice was issued scheduling an initial telephone hearing to be held on Monday, March 29, 2004 at 10:00 a.m..  The case was transferred to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



The hearing was convened as scheduled.  The Complainant did not appear.  PGW was represented by Laureto A. Farinas, Esq., who called one witness, Anne Marie Cromley, and submitted PGW Exhs. Nos. 1 (History Request Report Account), 2 (BCS Informal Complaint); and, 3 (BCS decision), which were admitted to the record.  The transcript was received on or about April 19, 2004, and the record was considered closed accordingly.

FINDINGS OF FACT


1.
Albert Buoncristiano (Complainant) was a residential and commercial customer of PGW.  He is no longer a customer of PGW.  According to Commission files, Complainant’s address is 3180 Grant Avenue, Philadelphia, PA 19114.


2.
Complainant had a restaurant at 3180 Grant Avenue, and lived above the restaurant.  Tr. 24; PGW 3.  He ceased being the customer of record at this address as of July 1, 2003.  Tr. 19


3.
PGW is a Pennsylvania municipal entity providing natural gas service for compensation in the City and County of Philadelphia, PA.



4.
On December 17, 2003, the Office of Administrative Law Judge (OALJ) issued a notice setting an initial telephone hearing to be held on Monday, March 29, 2004 at 10:00 a.m.  The notice included Customer’s phone number for the hearing as 215-673-7200, and an instruction to provide the ALJ with another phone number where he could be reached if this one was no longer current.



5.
The notice was sent to Customer at the 3180 Grant Avenue address above.  Complainant had not provided the Commission with another address.  No return of first class mail is included in the ALJ’s files.



6.
Before contacting PGW, the ALJ called the number given for Buoncristiano on his complaint and the hearing notice, 215-673-7200, and no one answered.  There was no voice mail, no answering machine, no answer whatsoever.  Counsel for PGW had tried to call this same number over the past two weeks, and also got no answer until on his last attempted call. Then, someone did pick up the phone, did not identify himself, but did keep reiterating that Buoncristiano is no longer here.  This person provided a forwarding post office box number, P.O. Box 5976, Philadelphia 19139 or 19137.  Counsel did address some correspondence to both addresses, but did not have any contact with Buoncristiano.  Tr. 4-5.


7.
The Customer’s hearing notice was sent by first class mail to the address given on the complaint.  There is no returned hearing notice mail in the file.  There is no other address for Buoncristiano in the Commission files.


8.
Customer was not available at the phone number provided for the hearing nor at any other known phone number, nor in any of the Commission’s hearing rooms.



9.
Anne Marie Cromley is employed by PGW as a senior review officer.  Her duties include investigating and resolving informal and formal complaints against PGW with the PUC.  She investigated this complaint made by Buoncristiano, and presented an overview for the record.  Tr. 9


10.
From August 12, 1997 through November 1998, Buoncristiano’s gas bills were based on meter readings from the meter in his premises, meter #1806242.  Tr. 11, 22


11.
In December 1998, meter #1922165 was set at 3188 Grant Avenue, but the system was updated to show the address as 3180 Grant Avenue.  From December 1998 to September 2001, the system billed Buoncristiano on the wrong meter, and the customer at 3188 Grant Avenue was not being billed at all.  PGW 3, ¶1; Tr. 23


12.
Beginning with December 4, 1998 through until October 30, 2001, Buoncristiano’s bills were based on readings from the meter at 3188 Grant Avenue, meter #1922165, which is a gas station.  During this time, the customer at 3188 Grant Avenue did not get billed at all.  He has been back-billed also.  Tr. 23


13.
Because Buoncristiano was primarily a commercial customer running a restaurant, his business consumption required a large “six dial” meter for accurate readings and billings.  The meter at the gas station was not of this size, and produced lower bills.  Tr. 28-29.  Therefore, billings based on the meter at the gas station produced under billings for Buoncristiano.  Tr. 16, 18:  See, PGW’s Answer


14.
When this error was discovered, PGW took several steps to get up to the correct back billing amount for Buoncristiano.  He received four bills with the due date of October 31, 2001 in the amounts of $5,569.92, $23,045.27
; $3,616.10 and $6,466.23, for the time periods of 2/28/2001-9/27/2001; 10/29/1998-11/21/2000; 11/21/2000-12/3 1/2000; and, 12/3 1/2000-2/28/2001, respectively.  None of these bills were cancelled.  PGW 1, Bills, 1 of 3


15.
PGW bills in steps when you have many years, and you have years where you have different rates and different adjustments on the bills.  The purpose of billing in steps is so that the customer gets the bills according to what the rates were in each time period.  Tr. 14



16.
PGW gave Buoncristiano a special allowance/credit of $6,907.53.  Tr. 16; PGW 3 at ¶5



17.
BCS decided that the total account balance as of April 5, 2003 of $32,673.80 was correct as rendered.  PGW 3, Decided ¶1.  This same amount for the same date is found in PGW 1, History Request Report, page 8 of 8.


18.
PGW rendered a final bill in the amount of $33,544.50 to the 3180 Grant Avenue address.  Id.  It has not been paid, and it was not returned to PGW as far as is known.  Tr. 21


19.
As a result of PGW witness’ review of the account, several more late payment charges have been removed from the balance, and at the time of the hearing the correct final bill amount was $33, 072.14.  Tr. 21


20.
PGW did not read the meter at Buoncristiano’s restaurant for 3½ years, and did not send him an accurate bill in that time period either, in violation of its own tariffs and the Commissions’ regulations on bills based on meter reading and accuracy of bills.

DISCUSSION


The legislature passed the Natural Gas Choice and Competition Act, codified at 66 Pa. C. S. §§ 2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  As part of the restructuring process, the legislature directed the Commission to take jurisdiction over the Philadelphia Gas Works as of July 1, 2000, although certain preexisting items, such as the tariff, would be allowed to continue until the completion of PGW’s restructuring case, which was filed July 1, 2002, and completed by Commission review and Opinion and Order of April 1, 2003 (Restructuring Case).  66 Pa. C.S. §2212(d), (g).  The tariffs filed in the Restructuring Case took effect in September, 2003, and at that point in time, the Commission’s regulations, including Chapter 56 took full effect in complaints against PGW.



At the time the complaint was filed, the Commission clearly had jurisdiction over it because it was filed on June 9, 2003, many months after the effective date of the legislative provisions that created the Commission’s authority over PGW.  However, until September 2003, PGW’s tariff was the primary source of authority on its customer relations, and the Commission’s regulations on Residential Service for gas, electric and water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code come into play where PGW’s tariff was silent.  Thus, both the PGW tariff and Commission’s regulations must be examined in relation to this case.  


PGW’s own tariff required that it exert its best efforts to obtain an actual meter reading for customers regularly, and at least every six (6) months for customers without automatic meter reading (AMR) devices.  Section 3.21(c) of PGW’s Tariff, effective July 3, 2000.


Evidence submitted for the record in the rate case at PUC, et al. v PGW, R-00006042, et seq., provides some relevant background for this case and other cases, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  Some of the billing activity in this case, including many of the estimates, took place during this time period.



Since PGW now comes within the Commission’s jurisdiction, the allegations of this complaint fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PGW.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).  Counsel for PGW relied on PGW’s tariff or the Commission’s regulations.  



In addition the Commission has the authority to impose civil penalties up to $1000.00 per violation where it finds that the Code or its regulations have been violated.  66 Pa. C. S. §3301



A number of events in the allegations made here occurred prior to July 1, 2000.  The Commission has determined that the statute of limitations that applies in such cases is four (4) years, based on 66 Pa.C.S. §1312.  Therefore, the appropriate period for any makeup bill is four (4) years [depending on the circumstances].  Wanda O. Johnson v. PGW, F-01231082, Opinion and Order entered May 28, 2004 (Johnson), Slip Opinion at 5-6:

....In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. LEXUS 4 (1990), (Angie’s Bar) we stated the following on the issue of make-up billing generally:  

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings.  . . .  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability,.... 

72 Pa. PUC 217; 1990 Pa. PUC LEXIS 12-13.  (Emphasis added).  (Footnote omitted).


Prior Commission decisions provide for a four year period for make-up bills where the customer has not been involved with theft of service or other culpable acts leading to the under billing.  The record clearly indicates that the Complainant is not responsible for the under billing here.  
Johnson, Slip Opinion at 5-6


It is also clear hear that the situation that caused the prolonged billing error was completely the fault of PGW, and in no way the fault of Buoncristiano.  PGW did not read his meter for about 3½ years.  PGW’s Tariff, effective July 3, 2000, which was in effect during the latter part of the actions, or inactions, that are the basis for this complaint, provided in pertinent part:

3.21
METER READING INTERVALS

*   *  *

b.
Meter readings for customers without automatic meter reading devices will be scheduled for three (3) of the four (4) months from December through March and bi-monthly thereafter. 

c.
PGW shall use its best efforts to obtain an actual meter reading for Customers regularly, and at least every six (6) months for Customers without automatic meter reading devices.  PGW shall make reasonable efforts to schedule its meter reading labor force in order to provide meter readings during evening hours and weekends.

d.
For those months in which a meter is not scheduled for a reading or in which a scheduled reading was not obtained, PGW reserves the right to render appropriately marked ESTIMATED BILLS.

*   *   *
However, as difficult as it might be to accept, PGW did not know it was not reading Complainant’s meter.  Therefore, it had no reason to offer him the opportunity to read his own meter under Section 3.22 of its tariff.  Nor was it sending Buoncristiano estimated bills creating payment responsibilities as per Section 3.23 of its tariff.


During the time this tariff was in effect, PGW provided that installation of an AMR device was a condition of continued service.  Section 3.21 a.  But it did not exclude AMR meters from best efforts to obtain an actual meter reading every 6 months.  The Commission’s requirements for actual readings of AMR meters provide for a much longer interval.  52 Pa. Code §56.12 (5).



The exhibits do not indicate when or if an AMR was installed at either location.  However, in other PGW cases the use of an “R” in a “Read Code” column, as on PGW 1, History Request for Account, usually indicates an automatic reading.  Apparently it can also mean “regular” for readings before the widespread installation of AMRs.  E.g., PECO 1, Bills, at 2 and 3.  In this case, the meter at the gas station was remotely read from the truck, so the meter had an AMR.  Tr. 13.  How is it that no one at PGW noticed the difference between a gas station and a restaurant, or the difference in usage patterns, or the fact that one customer did not get a bill for 3 years?


In Johnson, the Commission limited the billing and usage inquiry on remand to the four-year period from December 16, 1998 to August 8, 2002, Slip Opinion at 5-6, August 8, 2002 being the date of the disputed make-up bill.  


In this case, the rebilling period was from December 4, 1998 to September 27, 2001, because it appears that the disputed make-up bills were issued at the end of September or the beginning of October 2001.  According to BCS, a PGW service person discovered the mix-up in meters on September 27, 2001.  PGW stated and BCS found that the make-up bills were done in steps.  Tr. 14; PGW 3, ¶3.  This may have been true for the periods covered in the various bills, but not of the due dates.  All of the make-up bills were due on October 31, 2001.  PGW 1, Bills at 1 of 3.  The first reading taken off the wrong meter was made on or about December 4, 1998.  The rebilling periods’ coverage of October 29, 1998 to September 27, 2001 is within the statute of limitations.  PGW 1, Bills, page 1.


I have gone through this historic and legal and factual discussion so as to be able to differentiate this complaint from ability-to-pay complaints, and Commission policies developed with regard to their litigation.  In particular, the ALJ does not deem it advisable to dismiss this case with prejudice, and while Buoncristiano must be liable for his final balance, the ALJ opines that some months may be allowed for payment.


The Complainant failed to appear at the initial telephonic hearing on this complaint, and he is no longer the customer of record at the service address.  PGW moved to dismiss with prejudice for failure to prosecute
, and also opted to present evidence.  PGW seeks an order dismissing the complaint with prejudice and directing payment in full of the final amount of the 
outstanding balance of $33,072.14
.  According to Commission policy developed in ability-to-pay cases, the motion should be granted.



However, this is not an ability-to-pay case, although there may have been payment problems on the horizon.  It is a high-bill complaint, although not in the traditional sense so as to be analyzed under the Waldron rule.  In another, comparable case, the Commission stated:

In our review of this case, we note this is not a high bill complaint to be analyzed under the Waldron standards.  The Complainant did not contact the Respondent and state “there is something wrong with my meter.”  Rather, this is a matter in which the Respondent failed to read the Complainant’s meter for a period exceeding eight months.  Accordingly, we start with the recognition that the Respondent has violated its own Tariff and this Commission’s Regulations at 52 Pa. Code § 56.12 (to the extent consistent with Respondent’s Tariff). 
(Footnote Omitted).  Lewis v. Philadelphia Gas Works, F-01008205, Order entered August 29, 2003 (Lewis), Slip Opinion at 4.  Here, the period during which no reading was taken was about 3½ years.


Moreover, this was not a payment-troubled customer until he received a back bill for some $36,000
.  PGW effectively turned him into a payment-troubled customer by failing to read his meter, billing him according to another customer’s smaller meter, and then hitting him with the total back bill.  Also, after several years of bills consistently at one level, from one month to the next, his bills jumped by $1,000.00.  PGW 1, Bills, 1 of 3


Buoncristiano almost always paid his current bills, although he did incur late payment charges in 1997-1999.  After he received his rebilling, he did pay his monthly usage charges, although he began again to incur late payment charges, until he received the BCS decision.  After that he left the system in two months, and paid nothing in those two months.  Although this is not commendable it is understandable.  



The amount of the final bill seems to have been a moving target.  Most recently, the amount was reduced by some $500.00.  PGW is to be commended for recognizing additional deletions to the final amount.  However, it is possible that more subtractions might be justified.  PGW might even consider negotiating payments with Buoncristiano.


Unfortunately, Buoncristiano did not avail himself of the opportunity to present evidence challenging the bill, regarding his circumstances, and regarding the impact the bill had on his business. One inference that could be made from the record is that the business was closed because of the change in the billing.  It can be argued with merit that he should be paying for his gas usage at the same rate as his competitors.  On the other hand, his competitors do not get their bills in $33,000.00 installments.


In Lewis, supra, the Commission formulated the policy of having the Law Bureau conduct an investigation into PGW’s practices:


This matter raises a number of questions regarding this Respondent’s over-all practices surrounding customer billing, meter reading and meter disposal that go beyond the scope of this specific proceeding.  These issues include the Respondent’s meter reading frequency, its use of estimated bills, the resulting high make-up bills, the accuracy of the make-up bills, the appropriate pay back period for make-up bills and this Commission’s use of a twenty percent discount for all high make-up bills where there has been no meter reading for six or more months.  Also included in these concerns is the Respondent’s failure to test or to retain its older meters for any length of time after removal.  This eliminates a customer’s ability to challenge the accuracy of a meter that produced the high make-up bill.


These over-all issues are of substantial concern.  Accordingly, we shall refer these issues to the Law Bureau for investigation and whatever further action or remedies are appropriate.  As the Law Bureau reviews these issues, it should also be aware of our concern that unlike traditional utilities, this Respondent’s customers are its shareholders.  Accordingly, if the Respondent is deemed to have violated a Commission Order or regulation, any penalty levied may be borne mainly by its paying customers.
Lewis, Slip Opinion at 8.


This case does not present all the problems that came to the surface in the Lewis case.  But it raises enough issues, some of a different nature, so that the ALJ opines that it, or they, should be included in the Law Bureau investigation.



In the ALJ’s opinion, the Commission may do an injustice by dismissing this complaint with prejudice, and making his liability for the back bill immediate.  PGW was so much at fault here that it seems unfair to use punitive procedural measures against the Complainant, even if he did not appear or comply with the BCS decision.  


Therefore, the ALJ will not dismiss the complaint with prejudice, and will allow a small period of time for repayment.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
Parties to a case are required to notify the Commission of any change of address.  52 Pa. Code §1.53(c)



3.
Where notice of a hearing is sent by regular mail, the Commission may presume that actual notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).



4.
PGW’s meter reading and billing practices in this case were in violation of its own tariff and of the Commission’s regulations.  Section 3.22; 52 Pa. Code §§56.12, 56.15(2), (4), (9) (relating to bills based on meter readings, and billing information).
ORDER


THEREFORE



IT IS ORDERED:



1.
The complaint of Albert Buoncristiano v. Philadelphia Gas Works, docketed at F-01061153, shall be dismissed, and the file shall be marked closed.


2.
The Philadelphia Gas Works shall, thirty days after the date of the final order in this case send a bill to Albert Buoncristiano in the amount of $33,072, or in a different amount if any further corrections are made, to be paid ninety days after the date of the bill. 







____________________________________





Allison K. Turner






Administrative Law Judge

Dated:

August 5, 2004
	� 	The account statement shows another bill in this amount, but Cromley stated that Buoncristiano did not receive two bills for $23,045.27.  Tr. 14-15


	� 	Where a Customer alleging inability to pay current budget bills, or averring service problems including inaccurate billing and including payment problems, does not appear at a scheduled hearing after notice, the Commission’s policy is to dismiss the complaint with prejudice for failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95) (When complainant fails to appear for the hearing, the case should be dismissed with prejudice).  Exceptions may be made to this rule, but there is no basis for an exception in this case.





	� 	Where the complainant is no longer a customer of the utility, as in this case, the Commission’s policy is to make the full account balance due and owing without setting a payment schedule.  Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, Docket Number C-00968835, (Order entered 8/12/97); Jordan v. Duquesne Light Company, Docket Number C-00968567, (Order entered 9/16/97) (Where Complainant is no longer a customer of the utility, a payment arrangement is not appropriate and the entire account balance is immediately due and owing.).  Also See: French v. West Penn Power Co., C-00970856 (Order entered 4/16/98) (BCS determination is not adopted but the entire amount is due and payable immediately upon entry of the final Commission order); Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (Order entered 4/29/98); citing DeAngelo v. PG Energy Co., Inc., C-00968276 (Order entered 8/26/97), (case was dismissed “with prejudice”, and the entire amount made due and payable upon entry of the Commission final order).





	� 	This was the first amount calculated for the back bill before the subtraction of the allowance of about $6,000, Finding of Fact 16.  The amount of the balance was recalculated several times and change as often, so the back bill/balance appears at various amounts in this decision.
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