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HISTORY OF THE PROCEEDING



On September 8, 2003, Tanisha Lewis (“Lewis” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that the Respondent is holding her responsible for a past due gas bill at her residence; that she is not responsible for the bill because she was not living at the property when the Respondent said that gas was being used; that she did not move in until January 2003 and that she is being billed from December 2001; and that someone else was there stealing the gas.  She wants a real investigation to show that she was not at the property until January 2003. 



The Respondent, through its counsel, filed an answer on October 13, 2003.  In its Answer, the Respondent denied the Complainant’s allegations concerning an error in her bill.  The Respondent averred that service personnel discontinued service on December 29, 2001, at the ratepayer’s request.  The Respondent stated that the Respondent’s personnel found active gas service when they visited the property in February 2003.  That the Respondent terminated service at 426 N. Budd Street and billed the Complainant $1,436.21 for usage between December 29, 2001 and April 2, 2003.  The Respondent does not know where the Complainant was during that period.  The Bureau of Consumer Services decision, dated August 18, 2003, required the Complainant to pay a budget bill of $95 plus $15 a month on the arrearage.  At the time the answer was filed, the Complainant’s balance was $2,038.51.



The hearing in this matter was held on May 10, 2004, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  (The hearing was rescheduled from April 7, 2004 due to a scheduling conflict.)  The Complainant, Tanisha Lewis, did not appear.  The presiding officer waited until 10:10 a.m. before starting the hearing.  The Complainant did not call to request a continuance or state that she would be unable to attend the hearing (Tr. 4).  Laureto Farinas, Esquire, represented the Respondent.  Ann Marie Cromley, a Customer Review officer for the Respondent, testified on behalf of the Respondent and sponsored three exhibits:  PGW Exhibit 1 - account statement for 426 North Budd Street; PGW Ex. 2 - the Respondent’s record of contacts concerning the Complainant’s account; and PGW Ex. 3 - the Bureau of Consumer Services decision dated August 18, 2003.  



The record in this case consists of a 16 page transcript and three exhibits.

FINDINGS OF FACT



1.
The Complainant is Tanisha Lewis, 426 North Budd Street, Philadelphia, PA 19104. 



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Respondent terminated the gas service for the previous customer at 426 North Budd Street on December 29, 2001 (Tr. 11; PGW Ex. 3).



4.
The Complainant called the Respondent in February 2003 to complain that she did not have heat (Tr. 11). 



5.
In February 2003, the Complainant was not a customer of record (Tr. 11). 



6.
When the Respondent went to 426 North Budd Street on February 11, 2003, the Complainant was at the property and the gas service was on.  She told the Respondent’s representative that she had been living there for some time (Tr. 11; PGW Ex. 2, 3).



7.
The Respondent shut off the gas service on February 13, 2003 (PGW Ex. 3). 



8.
The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services on March 12, 2003 (Tr. 11; PGW Ex. 3). 



9.
The Respondent initiated a residential gas heating account in the Complainant’s name at 426 North Budd Street, in April 2003, pending the resolution of her informal complaint (Tr. 11; PGW Ex. 1, 2). 



10.
The Respondent billed the Complainant for usage from December 29, 2001 to April 2, 2003 at 426 North Budd Street (Tr. 8; PGW Ex. 1, 2).



11.
The Bureau of Consumer Services (“BCS”) decision, dated August 18, 2003, required the Complainant to provide documentation to support her claim that she was not responsible for the bills between December 2001 and February 2003.  In addition, she was instructed to pay $380.75 by September 1, 2003 to prevent termination of her gas service and then pay $110 a month beginning in October 2003 until the outstanding balance was paid.  The $110 payment included her budget bill of $95 plus $15 on the arrearage (Tr. 14; PGW Ex. 2).



12.
The Complainant did not provide documentation to substantiate her contention that she was not responsible for the disputed bills (Tr. 13).



13.
On December 30, 2003, the Complainant called the Respondent to schedule termination of her gas service effective January 5, 2004 (Tr. 12, 13; PGW Ex. 2).



14.
On January 5, 2004, the Respondent’s representative terminated the gas service at the curb because the representative was unable to get in 426 North Budd Street (Tr. 13).



15.
The Complainant has not made any payments on the account (Tr. 12; PGW Ex. 1).



16.
At the time of the hearing, the Complainant’s balance for gas service was $2,243.40 (Tr. 12; PGW Ex. 1). 



17.
In addition to gas consumption, the Complainant has two $50 charges for service work, for a total of $100.  Therefore, the total amount owed to the Respondent is $2,343.40 (Tr. 12; PGW Ex. 1, 2).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant failed to come to the hearing, call to request a continuance or state that she could not attend the hearing (Tr. 4-6).  The Respondent’s attorney, Mr. Farinas, stated that when he attempted to contact the Complainant at the numbers on the complaint, he found out that both numbers were disconnected.  (The home number was listed as (215) 386-5678 and the work number was listed as (215) 500-2057 [Tr. 7].)  The Complainant did not respond to Mr. Farinas’ letters, dated January 19, 2004 and April 29, 2004, asking her to contact him (Tr. 6, 7).  The date, time and location of the hearing were on the following documents that were sent to the Complainant:  the second hearing notice dated January 30, 2004 and the Prehearing Order dated April 26, 2004.  When the Complainant did not arrive or call by 10:10 a.m., the hearing was started (Tr. 4). 



Section 332(f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



The Respondent’s witness, Ann Marie Cromley, testified that the Complainant called the Respondent in February 2003 to complain that she did not have heat (Tr. 11).  However, the service to 426 North Budd Street had been terminated in December 2001 (Tr. 11).  When the Respondent’s representative went to the property the gas was on and the Complainant was living at the property (Tr. 11).  Since the Respondent did not turn the gas on and the Complainant did not apply for service, the gas was turned off on February 13, 2003 (Tr. 11, PGW Ex. 2).  After the Complainant filed an informal complaint with the Bureau of Consumer Services, the Respondent established a residential gas heating account in the Complainant’s name for 426 North Budd Street.  Since the Complainant failed to provide evidence of when she started living at the property, the Respondent billed her for service from December 2001 through April 2, 2003 (Tr. 10, 11; PGW Ex. 1).  The bill for service during that period was $1,436.21 (Tr. 10, 11; PGW Ex. 1).



The Bureau of Consumer Services (“BCS”) decision, dated August 18, 2003, required the Complainant to provide documentation to support her claim that she was not responsible for the bills between December 2001 and February 2003.  In addition, she was instructed to pay $380.75 by September 1, 2003 to prevent termination of her gas service and then pay $110 a month beginning in October 2003 until the outstanding balance was paid.  The $110 payment included her budget bill of $95 plus $15 on the arrearage (Tr. 14; PGW Ex. 2).



The Complainant did not comply with the Bureau of Consumer Services decision.  She did not provide the requested information about her residence and she did not make the required payments (Tr. 10-12; PGW Ex. 1, 2, 3). 



Furthermore, on December 30, 2003, the Complainant requested termination of the gas service at 426 North Budd Street (Tr. 12, 13; PGW Ex. 2)



The Complainant failed to provide evidence to show that she is not responsible for the bill for service from December 29, 2001 to February 13, 2003.  The Respondent’s attorney moved to dismiss the complaint for failure to prosecute.  The motion was granted (Tr. 14).



The Commission has held that when the Complainant is no longer a customer of the utility, a payment arrangement is not appropriate and the entire balance is due.  French v. West Penn Power Co., C-00970856 (entered April 16, 1998), Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (entered April 29, 1998).  The gas service was terminated in January 2004 at the Complainant’s request.  The final bill in this matter is $2,243.40.  The Respondent requested that the Complainant pay the bill for gas consumption and $100 for the service calls.  The Complainant is instructed to pay the final bill within thirty days of the final Order in this matter.



The Complainant failed to sustain her burden of proof.  Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. §332(a).



4.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.



5.
When the Complainant is no longer a customer of the utility, a payment arrangement is not appropriate and the entire balance is due.  French v. West Penn Power Co., C-00970856 (entered April 16, 1998), Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (entered April 29, 1998).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Tanisha Lewis against the Philadelphia Gas Works at Docket Z-01334195 is dismissed with prejudice.



2.
That within thirty (30) days of the Commission’s final Order in this proceeding, the Complainant shall pay the final bill for gas services rendered.



3.
That this record in this case is marked closed.

Date:
August 9, 2004



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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