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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), is the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec issued May 13, 2004, in the above-captioned proceeding.

History of the Proceeding



On August 6, 2003, Tick Tock Restaurant, Inc. (under the name of Tammy R. Hurst), (Restaurant) filed a Formal Complaint against the Peoples Natural Gas Company, d/b/a/ Dominion Peoples (Respondent) wherein she requested, inter alia, the ability to pay current bills plus $100.00 per month on the arrearage.  We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS).  By that Decision, which was issued on July 22, 2003, at No. S.T. 1401124, BCS required the Restaurant to pay (1) $2,488.00 plus $1,076.50 toward a security deposit by July 31, 2003; (2) the remaining account balance plus $538.25 toward the security deposit by August 15, 2003; and (3) the current bill plus the remaining $538.25 toward the security deposit.  (I.D. at 2).


On September 8, 2003, the Respondent filed an Answer to the instant Complaint wherein it denied the major allegations contained in the instant Com​plaint.  On February 13, 2004, a telephonic hearing was held before ALJ Nemec.  No one representing the Restaurant appeared at the hearing.  The Respondent was represented by legal counsel.



The ALJ issued an Initial Decision on May 13, 2004, wherein he recommended that the instant Complaint be dismissed with prejudice for failure to prosecute.  Neither a Representative of the Restaurant nor the Respondent filed Exceptions to the Initial Decision.
Discussion


The ALJ made five Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  



The ALJ dismissed the Complaint with prejudice for failure to appear and granted the payment requested by the Respondent. The ALJ recom​mended that:

1.
The Restaurant must pay $5,723.00 within 30 days of the entered order.
2.
The Respondent must issue a bill for the balance of the account after the $5,723.00 payment.  The difference will be spread over 12 months and shall be due each month in addition to the current budget bill.
3.
The Respondent shall not assess any late payment charge.



We find that the evidence of record does not support a payment arrangement, nor does it support the waiving of late penalty charges.  The facts in the matter before us are straightforward.  The Restaurant, a Pennsylvania corpor​ation, is the ratepayer of record.  The property is a commercial account with residential end use (i.e. landlord/tenant).  (I.D. Findings of Fact Nos. 1, 2 and 4).  The Restaurant opened the account in April 2002.  As of February 13, 2004, the account balance was $9,869.88.  The Restaurant has failed to make most of its payments.


The record evidence in this proceeding shows that this commercial customer is considered at a Level 4 income and, despite the fact that the Restaurant has been open for 28 months, it has made only three payments.  As of February 13, 2004, the account balance was $9,869.88.  The last “good payment” was made on December 6, 2002.  The record evidence also indicates that there have been no payments over the last 20 months, yet service to the Restaurant has never been terminated.  This dismal payment history begs the question of why the Respondent has not instituted termination proceedings.  



Absent a legitimate consumer complaint, it is not appropriate for a commercial account or a Level 4 residential account to have the late penalties waived.  To find otherwise would have other customers subsidize the fact that a customer who has the ability to pay is choosing not to pay.



Clearly, the Restaurant has not acted in good faith in the present proceeding.  We also find that the Respondent has not properly managed this account.  This Commission cannot sanction this customer utterly ignoring its utility bill.  Payment arrangements authorized by Chapter 56 require that both parties act in good faith.  52 Pa. Code § 56.1.  


The payment plan requested by the Respondent is not reasonable and is rejected.  Accordingly, we will direct the Respondent to rebill the Restaurant within 15 days of the date of entry of this Opinion and Order for the account arrearage.  The due date shall be fifteen days thereafter.  Given the unique facts of this proceeding, we will direct the Respondent to commence termination of the account if payment is not received by the due date.  We will further direct the Respondent to timely notify BCS as to the status of the account (i.e. paid in full or terminated).



Finally, the issue of why this case proceeded to hearing is trouble​some.  The Restaurant is a corporation
.  This Petition was not filed by an attorney as required by Section 1.21(b) of the Commission’s Regulations, 52 Pa. Code , Section 1.21(b), 52 Pa. Code §1.21(b)
.  The Respondent should object to any pleading that does not conform to this requirement as a matter of course.  A Motion to Dismiss should have been filed (and granted by the ALJ).  Such course of action would have conserved the resources of both the Commission and the utility.  See, Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Myers Transportation Service, Inc., docketed at No. A-00114905 (Order entered, April 10, 2003).



With respect to the informal process before BCS, verification of the person contacting BCS must occur in commercial accounts with residential end use where there is a question on the authority of the person to act on behalf of the corporation.  The person must either be authorized by the Corporation or be a tenant.



Based upon the foregoing discussion, we modify the Initial Decision of ALJ Nemec consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is modified consistent with this Opinion and Order.



2.
That within fifteen (15) days of the date of entry of this Opinion and Order, the Peoples Natural Gas Company, d/b/a/ Dominion Peoples, shall issue a bill to Tick Tock Restaurant, Inc. for the outstanding balance, including late payment charges, owed for service rendered to Tick Tock Restaurant.


3.
That Tick Tock Restaurant shall be given fifteen (15) days in which to pay the bill issued pursuant to Ordering Paragraph No. 2 of this Opinion and Order.


4.
That, if Tick Tock Restaurant does not pay the bill issued pursuant to Ordering Paragraph No. 2, of this Opinion and Order within the aforementioned fifteen (15) day timeframe, the Peoples Natural Gas Company, d/b/a/ Dominion Peoples, shall commence termination of the account.



5
That the Peoples Natural Gas Company, d/b/a/ Dominion Peoples, shall notify the Commission’s Bureau of Consumer Services whether the bill issued pursuant to Ordering Paragraph No. 2 of this Opinion and Order was paid or account termination proceedings were instituted.



6.
That the proceedings at Docket No. C-20030921 be closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 5, 2004
ORDER ENTERED:  September 2, 2004
		�	Tammy R. Hurst who filed the Complaint is not listed with the Commonwealth as an officer .  Her status with the corporation is unclear.





		� 	This does not include situations where 66 Pa. C.S. § 1529 et seq. applies.
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