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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions filed by Robin Cardelli (Complainant) on August 18, 2003, to the Initial Decision of Special Agent Amanda N. Rumsey issued on July 30, 2003.  The Commission’s Secretary served the Exceptions on the Respondent on August 21, 2003.  PECO Energy Company (Respondent) did not file reply exceptions.  
History of the Proceeding


On January 13, 2003, the Complainant filed a formal Complaint with the Commission alleging a financial inability to pay her electric and natural gas bills.  The Complaint was served on the Respondent on January 15, 2003.  The Complaint was occasioned by an appeal of the Bureau of Consumer Services (BCS) Decision issued on December 5, 2002, at No. 1196064.  That Decision directed the Complainant to pay $1894.75 by December 27, 2002, and then beginning January 2003, to pay monthly customer assistance program (CAP) budget bills of $116.00 plus $15.00 towards arrears.
  On February 4, 2003, the Respondent filed an Answer denying the material allegations of the Complaint.     


A Telephone Hearing Notice was mailed to the Parties on April 30, 2003, giving notice of an Initial Telephone Hearing scheduled for July 22, 2003.  On May 5, 2003, the Special Agent issued a Prehearing Order advising the Parties of the hearing date, applicable procedures regarding advance submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, the Complainant’s burden of proof, and the Commission policy encouraging settlements.    


The Initial Telephone Hearing convened as scheduled on July 22, 2003.  The Respondent was represented by counsel.  The Special Agent unsuccessfully attempted to contact the Complainant twice at home and also at the work telephone number provided on the Complaint form.  The Hearing was held, as scheduled.
The Respondent presented the testimony of one witness, and moved for dismissal of the Complaint for failure to prosecute.  Two exhibits were entered into the record.
  By Initial Decision issued July 30, 2003, the Special Agent recommended that the Complaint be dismissed with prejudice consistent with our action in Jefferson v. UGI Utilities, Inc., Docket No Z-0026982, 2000 Pa. PUC LEXIS 6 (December 26, 1995).  As mentioned above, the Complainant filed Exceptions.   
Discussion


The Special Agent made ten Findings of Fact and reached three Conclusions of Law.  The Special Agent’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further dis​cussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001); See also, generally, University of Pennsylvania v. Penn​sylvania PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has alleged that she is unable to comply with the BCS payment arrangement.  Thus, it is clear that she is the Party seeking affirmative relief from the Commission and, therefore, she is the Party with the burden of proof.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).   


The Complainant, in her Exceptions, avers that it is not possible for her to come up with a large lump sum payment.  The Complainant further avers that she has been having a hard time over the past year and a half, but that she is now ready to pay her debt.
        


We note that the Complainant in her Exceptions failed to give any reason why she did not appear at Hearing.  Based on our review of the record, we find that the Complainant had sufficient advance notice of the Hearing.  Once notice and the opportunity to be heard is provided, it is the responsibility of a party to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (October 25, 1993).  It is well settled that a complainant who fails to appear at a duly noticed and scheduled hearing without justifiable reason fails to meet his burden of proof.  66 Pa. C.S. § 332(a).  Under these circumstances, a complaint should be dismissed with prejudice.  Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000); Jefferson v. UGI Utilities, Inc.  In applying these precepts to this proceeding, we note that the Complainant has failed to show any justification for her failure to appear at the Hearing.  Thus, dismissal of the Complaint with prejudice is appropriate.  (Id.)
The Special Agent found that the Complainant’s poor payment history and failure to appear demonstrated a lack of willingness and intent to make future payments on the account.
  (I.D. at 5).  As such, the Special Agent determined that a payment plan was not appropriate and ordered payment of the entire account balance.  (I.D. at 4).  
Since the matter has been dismissed for failure to prosecute, the BCS Decision now becomes the operative decision of the Commission.  Sally Trautman v. Peoples Natural Gas Company, Docket No. Z-00362664 (March 19, 1998); Andre Turner v. PECO Energy Company, Docket No. C-00956999 (April 11, 1996).  Accordingly, we shall modify the Special Agent's recommendation and permit a payment arrangement in the matter before us.  See, Nicole Newkirk v. The Peoples Natural Gas Co. d/b/a Dominion Peoples, Docket No. C-20029060 (October 24, 2003) (modifying Special Agent’s recommendation that payment in full be made on account due to complainant’s poor payment history, and instead holding that BCS Decision and payment arrangement became the operative decision of the Commission where failure to prosecute resulted in dismissal of case).      



Pursuant to our decisions in Betty Claypool v. T.W. Phillips Gas and Oil Company, Docket No. Z-00248730, (December 22, 1995) and Stammel v. PG Energy, Docket No. C‑20027994 (May 21, 2003), we will direct the Respondent to bill the Complainant for the missed lump sum payment as well as the missed consumption payments resulting from non-compliance with the BCS Decision issued on December 5, 2002, within fifteen days of the entry date of this Opinion and Order.  The Complainant must pay said bill within thirty days of issuance.  Thereafter, the Complainant must pay monthly CAP budget bills as they become due plus fifteen dollars per month toward the overdue arrearage.  

Conclusion


Based upon the foregoing discussion, we will modify the Initial Decision of Special Agent Rumsey and deny the Complainant’s Exceptions; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions filed by Robin Cardelli are denied.  



2.
That the Initial Decision of Special Agent Amanda N. Rumsey is hereby modified by this Opinion and Order.  



3.
That, within fifteen (15) days of the date of entry of this Opinion and Order, the PECO Energy Company, shall submit a bill to Robin Cardelli to include the BCS ordered lump sum payment as well as the missed consumption payments resulting from non-compliance with the BCS Decision.     



4.
That Robin Cardelli shall have thirty (30) days from the date of service to pay the bill, submitted pursuant to Ordering Paragraph No. 3 of this Opinion and Order.  



5.
That, thereafter, Robin Cardelli shall pay to the PECO Energy Company current, monthly CAP budget bills, plus fifteen dollars ($15.00) per month toward the overdue amount owed to PECO Energy Company.  



6.
That as long as Robin Cardelli adheres to the payment schedule stated in this Opinion and Order, the PECO Energy Company is enjoined from suspending or terminating her gas or electric service, except for valid safety or emergency reasons.



7.
That if Robin Cardelli fails to keep the payment schedule stated in this Opinion and Order, the PECO Energy Company is authorized to suspend or terminate service in accordance with Chapter 56 of the Commission’s Regulations.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 10, 2004
ORDER ENTERED:  September 13, 2004
	� 	CAP Rate is a discounted residential tariff rate for low-income customers within the Respondent’s service territory.  


	� 	PECO Exh. 1, BCS Informal Decision # 1196064 rendered December 5, 2002; PECO Exh. 2, Complainant’s account statement July 28, 2001-June 27, 2003.    


	� 	As of July 22, 2003, the Complainant’s account balance was $3,062.77.  (Exh. 2).  The Complainant’s income is categorized as Level 1 by the BCS guidelines ($0-$1,728.00 for a family of four).  (Exh. 1).      


	� 	Since July 2001, the Complainant made four payments totaling $477.00.  (I.D. at 5, Exh. 2).  
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