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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On December 31, 2003, Samuel Cook (complainant or Cook) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  In this Complaint, Mr. Cook makes two allegations:  (1) PECO charged him a commercial rate for his public lighting account rather than a residential rate; and (2) PECO improperly rejected a medical certification renewal he presented.  It apparently is intended as an untimely appeal from a decision regarding an informal complaint rendered by the Commission’s Bureau of Consumer Services (BCS) at BCS #1458330, dated October 29, 2003, regarding the public lighting account as well as the medical certification issue.  BCS refused to issue a new payment decision, stating that the issues were previously addressed at #1234386 and that complainant Cook had not made the payments required by that decision.

On January 26, 2004, respondent PECO filed its Answer (Answer), denying the material averments of the Complaint.  PECO explained that complainant has three separate electric accounts at his property (3211 N. Carlisle Street, Philadelphia, PA 19140) and that the public lighting account is charged at the commercial rate while the other two accounts are charged at a residential rate.

By Hearing Notice dated May 20, 2004, an initial telephonic hearing was scheduled for July 22, 2004 at 10:00 a.m., and the case was assigned to me.  

As is my customary practice, I issued a Prehearing Order dated May 25, 2004 which directed the parties to comply with various procedural requirements.
The hearing convened as scheduled at 10:00 a.m. on July 22, 2004.  Both parties were present and participated.  After allowing the parties an opportunity to resolve the matter, the hearing proceeded.  Mr. Cook testified in his own behalf.  PECO presented the testimony of Renee Tarpley, Regulatory Assessor, who sponsored six exhibits which were admitted into the record.  The record consists of those exhibits and the transcript of 54 pages.
As discussed in more detail below, the Complaint will be denied.  
FINDINGS OF FACT

1.
The complainant in this proceeding is Samuel. J. Cook, whose address is listed in the Complaint as 3211 N. Carlisle Street, Philadelphia, PA 19140.
2.
The respondent in this proceeding is PECO Energy Company.

3.
The residence at 3211 N. Carlisle Street, Philadelphia, PA 19140 has five bedrooms and two bathrooms.  It previously had been used as two separate apartments.  Tr. 17-18, 19.
4.
Mr. Cook bought the property in 1984.  He is the only resident of the building now.  Tr. 7, 18.
5.
He has three separate metered electric accounts in his name at that address:  (a) the first, account #24-02-19-098417, is for the public lighting (hallways, basement, outside lights) and is billed at Rate GS; (b) the second, account #24-02-19-099217, is for the first floor and is billed at Rate R; and (c) the third is a combined account for the second and third floors and also is billed at Rate R.  Tr. 20.
6.
He has emphysema and asthma, which he agreed are chronic conditions.  Tr. 14.
7.
He has filed at least four medical certificates to stop termination actions with respect to both the public lighting and 1st floor accounts.  PECO Exh. 6.  
8.
Renee Tarpley testified that:

A.
She is employed by PECO as a Regulatory Assessor.  She has been employed by PECO for approximately 19 years, and has been in a Regulatory Assessor for approximately 6 years.  Tr. 23.
B.
She identified and sponsored PECO Exhibits 1- 6, which were admitted into the record.

9.
PECO Exh. 1 is an account statement for the period July 2, 2002 through July 2, 2004 for the public lighting account.  The payment history shows that LIHEAP grants were made on April 18, 2003 ($600.00), January 26, 2004 ($321.00) and April 23, 2004 ($122.00).  Payments were made on March 10, 2003 ($25.00) and September 4, 2004 ($10.00).  The current balance on the account, charged at the commercial GS rate, is $108.83.  Tr. 23-24.
10.
PECO Exh. 2 is the BCS decision at #1458330, dated October 29, 2003, which noted that the issues had previously been addressed, directed complainant to pay $100.00 by November 14, 2003 to keep service on and continued the payment arrangement of budget bills ($42.00) plus $15.00 toward the arrearage.  Tr. 24.  
11.
PECO Exh. 3 is the account statement for the first floor account, for the period July 2, 2002 through July 2, 2004.  The current balance on the account, charged at Rate R, is $277.73.  The payment history shows that the only payments received by PECO during that period were on March 10, 2003 ($25.00), April 8, 2003 ($9.93), September 4, 2003 ($40.00) and May 8, 2004 ($20.00).  Tr. 25.
12.
PECO Exh. 4 is a payment agreement history for the first floor account, showing that three payment agreements were entered into, but none had been kept.  Tr. 26-27.  Mr. Cook was enrolled in the CAP program for this account on February 4, 2001.  Tr. 28.
13.
PECO Exh. 5 is the Rate R (residential) and Rate GS (general service) tariffs.  Rate R is not available for the public lighting account because residential service, by its terms, refers to service supplied “through one meter.”  Tr. 28.
14.
PECO Exh. 6 is the medical certificate non-renewal letters sent by PECO dated July 17, 2003 (public lighting) and July 25, 2003 (first floor).  Each noted the failure to make payments in the three months preceding submission of the medical certificate, and that at least three medical certificate extensions had been granted for each account.  Each indicated that no medical certificates would be accepted during the 12-month period following each letter.  Tr. 29-30.
15.
The public lighting account usage could be billed at Rate R if complainant would have the meters combined so that there would be a single load for the property.  Tr. 29.
DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Looking at the first issue, it is clear that complainant’s contention that the public lighting account should be billed at Rate R is without merit.  The tariff is quite clear that service provided pursuant to Rate R residential customers must be through a single meter.  While it is correct that Mr. Cook is a person, and is living in his house, the multiple meters require that the common areas be billed at the commercial rate.  Mr. Cook indicated that he understood that, and would make a decision later as to whether it would be more cost-effective to continue to be billed at the commercial rate or to have the usage consolidated and go through a single meter.  Of course, that is his choice, but as long as he has separate meters, it is not only appropriate but required by its tariff that PECO continue to charge a commercial rate to the public lighting account.  A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339(Pa. Commw. 1977); Brockway Glass Co. v. Pa. Public Utility Comm’n, 437 A.2d 1067 (Pa. Commw. 1981); Pennsylvania Electric Co. v. Pa. Public Utility Comm’n, 663 A.2d 281(Pa.Commw, 1995); 66 Pa.C.S. §§102, 1302, 1303, 1501; 52 Pa.Code §§53.41 - 53.45, 57.19.

With respect to the second issue, it is clear that Mr. Cook failed to establish that PECO acted improperly in rejecting his most recent medical certificates.  The Commission at 52 Pa. Code §§56.111-118 has adopted regulations which provide that termination of utility service can be deferred if it is certified that an occupant has a serious medical condition which would be aggravated by cessation of service.  These regulations have been determined to apply to non-chronic conditions only.  Jackson v. Pa. Public Utility Comm’n, 522 A.2d 1187 (Pa. Cmwlth. 1987 (severe obstructive lung disease and arteriosclerotic heart disease with periodic bouts of pneumonia, loss of service would be “fatal”); Berry v. Bell Telephone Co. of Pennsylvania, Docket No. C-00882133, Commission Opinion and Order entered February 27, 1990.  In Berry, the Commission cited with approval from Pa. P.U. C. v. Equitable Gas Company, 56 PaPUC 469 (1982) with respect to the medical certification process:
While the manifest intent of our emergency provisions is to protect the ratepayer or other occupant of the premises from termination of service during a period of illness when there is an ability to effect payment of utility bills as they become due, it is clearly not the intent of these emergency provisions to absolve the ratepayer of any pecuniary obligation of the services so received.  These emergency regulations merely provide a procedural mechanism which prohibits termination of service for non-payment during the period of payment deferral occasioned by submitting valid medical certifications in accordance with the terms of the said medical emergency regulations.  As prescribed by 52 Pa. Code §56.116, the ratepayer still retains a duty to equitably arrange to make payment on all bills.

See also, PECO Energy Company v. Kinloch, Docket No. P-00981333, Commission Final Order entered September 29, 1998 adopting Initial Decision dated August 19, 1998 which examined PECO’s medical certification policy and granted PECO’s request that it not accept medical certificates from a customer with a poor payment history for a period of twelve months.  
The same result should occur here.  
This deferral of termination does not absolve the customer of the duty to pay for service received.  This is specifically set out in 52 Pa. Code §56.116:

Whenever service is restored or termination is postponed under the medical emergency procedures, the ratepayer shall retain a duty to equitably arrange to make payment on all bills.  
As explained in Jackson, supra, the Commission stated when adopting these regulations:

. . . we believe this is consistent with our intention that relief from the immediate utility service termination, for acute rather than chronic conditions, be granted.  This section is not intended to serve as a means for avoiding utility payments over an indefinite period of time.

As I explained to Mr. Cook, the medical certification process is not intended to apply to chronic conditions, such as the emphysema and asthma he suffers from.  His concern that he might have to eventually use a breathing or oxygen machine can be addressed if or when that occurs.  PECO’s policy of reviewing a customer’s payment history before granting a fourth medical certificate is certainly a reasonable way of balancing the need for service by vulnerable customers with medical conditions against a customer’s responsibility to make payments while termination is suspended as required by 52 Pa. Code §55.116.  Mr. Cook’s extremely poor payment history – even though he has been on the CAP program for several years – makes it reasonable for the company to be concerned about misuse of the certification process.

Therefore, there has been no showing that PECO’s refusal to accept the most recent medical certificates for the public lighting and first floor accounts was in any way improper or in violation of any regulation or order of the Commission.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.

6.
Complainant failed to sustain his burden of establishing that respondent PECO failed to properly apply the correct billing rate to the public lighting account.

7.
Complainant failed to establish that respondent PECO improperly rejected the most recent medical certificates for the public lighting and first floor accounts.

8.
All amounts reflected in PECO Exh. 1 are due and owing to PECO.

9.
All amounts reflected in PECO Exh.3 are due and owing to PECO.

10.
Complainant did not prove that respondent violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Samuel J. Cook against PECO Energy Company at Docket Number C-20032269 is denied; and 
2.
That the record at Docket Number C-20032269 be marked closed.

	Date:
	August 13, 2004
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge





�	Prior informal complaints also had been filed at #0893771 and #0221745.
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