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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by the Norfolk and Southern Railway Company (Norfolk Southern) on August 9, 2004, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) John H. Corbett issued herein on July 19, 2004.
  On August 19, 2004, Harmar Township (Township) filed Reply Exceptions.  



Also before the Commission is a Letter of Barbara Kiser (Kiser), who identifies herself as a concerned citizen of the Township, filed on July 28, 2004.  Although Ms. Kiser is not a Party to the instant proceeding, we will briefly address her concerns. 





History of Proceeding


On June 11, 2003, the Township filed a Complaint against Norfolk Southern Railway which alleged that Norfolk Southern had failed to maintain an at-grade pedestrian-railroad crossing located in the Township in compliance with a 1930 Pennsylvania Public Service Commission Order at Application Docket No. 21878-1930 (the 1930 Order).  As a result, the Township alleged, the crossing’s deteriorated condition poses a serious risk to the health and safety of the public.  The Township requested that the Commission enforce the 1930 Order.



The Pennsylvania Department of Transportation (PennDOT) answered the Complaint on July 14, 2003.  Allegheny County (County) also filed an Answer on July 15, 2003.  On July 18, 2003, Norfolk Southern filed its Answer with New Matter and also moved to dismiss the Complaint for lack of subject matter jurisdiction.  On July 23, 2003, Norfolk Southern filed an Addendum to its Motion.  The Township thereupon replied to the New Matter, the Motion and the Addendum thereto on July 30, 2003.


The Commission’s Rail Safety Division of the Bureau of Transportation and Safety (BTS) conducted a Field Investigation and Conference on site on August 21, 2003.  On October 29, 2003, the case was assigned to ALJ Corbett.  A standard Prehearing Order was issued on November 4, 2003. 


A hearing was held in Pittsburgh on January 29, 2004.  Counsel represented the Township, Norfolk Southern, the BTS and PennDOT at the hearing.  The Township offered 16 exhibits, the railroad three exhibits and the BTS one exhibit, which were admitted into the record.  The hearing generated 143 pages of notes of testimony.  The Township and Norfolk Southern each submitted Main and Reply Briefs.  The BTS and PennDOT filed Main Briefs.  The record closed on April 12, 2004.



The ALJ’s Recommended Decision was issued on July 19, 2004, in which he recommended, inter alia, that the Township’s Complaint be granted and that Norfolk Southern perform certain work in order to maintain the relevant at-grade crossing.  Exceptions and Reply Exceptions to the Recommended Decision were filed as above noted. 
Discussion


In his Recommended Decision, ALJ Corbett reached eighty-five Findings of Fact (R.D. at 2-13) and also drew five Conclusions of Law (R.D. at 35).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  
Norfolk Southern’s Exceptions



Norfolk Southern files sixteen Exceptions to the Recommended Decision.  In its Exception No. 1, Norfolk Southern objects to the ALJ’s Conclusion of Law No. 1, found on page 35 of the Recommended Decision, as follows:

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, 2702 & 2704.

Norfolk Southern contends that the ALJ has erred in his conclusion that the Commission has jurisdiction in this case on the following bases:  (1) the Commission’s responsibility to ensure public safety at rail-highway crossing pursuant to Section 2702 of the Public Utility Code (Code), 66 Pa. C.S. § 2702; and (2) the Commission’s right to enforce its orders pursuant to Section 701 of the Code, 66 Pa. C.S. § 701.  (Exc. at 1-10). 


It is well settled that in rail-highway crossing cases, the guiding principle for Commission action is the public interest, i.e., to ensure and promote the protection, safety, convenience and welfare of the travelling public.  Section 2702 of the Public Utility Code (Code) provides that:
Upon its own motion or upon complaint, the Commis​sion shall have exclusive power after hearing, upon notice to all parties in interest, including the owners of adjacent property, to order any such crossing heretofore or hereafter constructed to be relocated or altered, or to be suspended or abolished upon such reasonable terms and conditions as shall be prescribed by the Commis​sion. 
66 Pa. C.S.A. § 2702(c).
The General Assembly has granted to the Commission a wide range of discretion to decide cases involving rail crossings.  As above noted, the limitation on the Commission’s discretion is that the terms and conditions the Commission prescribes must be reasonable.  


Furthermore, the Commission is empowered, under 66 Pa. C.S. § 702(b), to determine and prescribe the manner in which such crossings may be constructed, recon​structed, altered, repaired, protected, suspended or abolished.  The Commission is also empowered, pursuant to 66 Pa. C.S. § 2702(c), to order the work performed upon such reasonable terms and conditions as it prescribes.  Pennsylvania Game Commission v. Pa. P.U.C., 651 A.2d 596 (Pa. Cmwlth. 1994).  Additionally, the Commission, pursuant to 66 Pa. C.S. § 2704(a), has the exclusive authority to assess the costs of any work it orders upon the concerned parties in the proceeding in such proportions as the Commission may deem appropriate.  



Specifically in the instant proceeding, the Commission has subject matter jurisdiction over the present matter pursuant to Section 2702 of the Code because the Public Service Commission (PSC)
 granted the Pennsylvania Railroad Company (Pennsylvania Railroad) a Certificate of Public Convenience and issued a Report and Order at Application Docket No. 21878-1930 (Order) in 1930 for the “alteration” of the Guys Run Road Crossing, and not for the “abandonment” or “abolishment” of the crossing, as petitioned for by Pennsylvania Railroad.  For the above reasons, Norfolk Southern’s Exception No. 1 is denied.


In its Exception No. 2, Norfolk Southern objects to Conclusion of Law No. 5, found on page 35 of the R.D., as follows:

5.
The allocation of costs for this project and the assignment of future maintenance responsibilities as set forth in the following Recommended Order are fair, just and equitable to each party.

(Exc. at 10).



As we have discussed relative to our disposition of Exception No. 1, supra, the Commission is empowered, pursuant to Section  2702(c) of the Code, to order work on jurisdictional railroad crossings performed upon such reasonable terms and conditions as it prescribes.  Additionally, the Commission, pursuant to Section 2704(a) of the Code, has the exclusive authority to assess the costs of any work it orders upon the concerned parties in the proceeding in such proportions as it may deem appropriate, regardless of what those parties’ responsibilities would otherwise be.  For the above reasons, Norfolk Southern’s Exception No. 2 is denied.


In its Exception No. 3, Norfolk Southern objects to Finding of Fact No. 23, found on page 5 of the R.D., as follows:
23.
The Wenzel Drive Crossing is unsafe for pedestrians.  The speed limit for vehicular traffic on Freeport Road is 45 miles per hour.  No traffic controls exist on Freeport Road at the intersection with Wenzel Drive.  Four lanes of vehicular traffic pass on Freeport Road at Wenzel Drive.  No pedestrian crosswalks exist there.  No sidewalks are found along Freeport Road and the Township cannot install sidewalks.  [Emphasis added]. (N.T. 18‑19, 26‑27, 57‑58, 61‑63, 87‑88, 96; Township Exhs. 1, 6B‑6D, 7C).

Norfolk Southern objects specifically to the underlined portion of the above-quoted Finding of Fact.  Norfolk Southern contends that the Township’s witness simply made a bald assertion that sidewalks cannot be installed at the Wenzel Road crossing without any facts to back up that assertion.  Additionally, the Township’s own witness testified that there is already a dirt path on the opposite side of Freeport Road from Wenzel Drive.  (Exc. at 10).


On review of this Exception, we find it not to be meritorious because Finding of Fact No. 23 is substantially supported by the evidentiary record.  Specifically, the Township produced testimonial evidence and several exhibits which demonstrate the inability of the Township to install sidewalks.  (Tr. at 19, 26; Township Exhs. 1, 6B, 6D, 7A, 7C).  Norfolk Southern’s contention that a sidewalk could be installed on the opposite side of Freeport Road from Wenzel Drive because a dirt path already exists is a mischaracterization of the testimony.  The relevant testimony in the transcript cited to by Norfolk Southern for this proposition correctly states that: “there is a dirt kind of path at one part but it is unsafe and it is not advisable to use it.”  [Emphasis added].  (Tr. at 19).  Moreover, that portion of the road between Freeport Road and Guys Run Road is the center of an established business district in the Township, where there is heavy ingress and egress for vehicles into those business establishments.  (Tr. at 20, 57; Township Exhs. 1, 7A-7C).  For the above reasons, Exception No. 3 is denied.


In its Exception No. 4, Norfolk Southern objects to Finding of Fact No. 33, found on page 7 of the R.D., which basically indicated that trains approaching the Guys Run Road Crossing sound off.



On review of this Exception, we find it not to be meritorious, because the relevant Finding of Fact is supported by the evidentiary record.  Specifically, the evidentiary record demonstrates that trains sound off after the Allegheny Valley Joint Sewer Authority crossing and before the Guys Run Road crossing.  (Tr. at 31-32, 78).  Exception No. 4 is denied.


Norfolk Southern’s Exceptions Nos. 5, 6, 7 and 8 will be considered jointly, since they are interrelated.  In those Exceptions, Norfolk Southern objects to Findings of Fact Nos. 35, 36, 38, found on page 7 of the R.D, and Finding of Fact No. 40, found on page 8 of the R.D.  Those Findings of Fact all deal with the degree to which the relevant crossing is utilized by local residents for various purposes, and they are as follows:



35.
Residents on the Wenzel Peninsula and Twelve Mile Island, as well as members of the visiting public, traverse the Guys Run Road Crossing to catch a bus, attend church or visit restaurants, businesses and motels located on Freeport Road (N.T. 23, 25‑27, 29‑30, 68, 89, 95‑97; Township Exhs. 1, 7A‑7C, 9A‑9C).

36.
Bicyclists traverse the Guys Run Road Crossing by carrying their bicycles up the steps of the railroad embankment, crossing the railroad tracks and riding down Wenzel Drive.  People riding recreational vehicles cross here and it is possible to cross on a motorcycle (N.T. 29‑30, 34, 50‑51, 71, 76‑77).

38.
Another resident has owned and lived at Prasnikar’s Tavern on Wenzel Drive for 51 years.  Her patrons and employees frequent the restaurants on Freeport Road for meals by traversing the Guys Run Road Crossing.  A few employees of the businesses and patrons of the bowling alley on Freeport Road visit her Tavern via the Guys Run Road Crossing (N.T. 86‑90; Norfolk Southern Exhs. 3A & 3D).

40.
In the summer, many people use the Guys Run Road Crossing each day to access the boat launch and the river for fishing and swimming on the Wenzel Peninsula, as well as for the restaurants and businesses on Freeport Road (N.T. 29‑30, 34, 52‑53, 68, 89, 95‑97).

Norfolk Southern generally contends that use of the crossing is not normally very extensive.  (Exc. at 11-12).  


On review of the pertinent Exceptions, we find them not to be meritorious because the relevant Findings of Fact accurately set forth the evidence of record.  The import of the relevant Findings of Fact is that there is substantial public use of the crossing.  For example, hundreds of people who inhabit summer residences on Twelve Mile Island seven months of the year.  Those residents can only get to the Wenzel Peninsula via boat, and they must traverse the crossing in order to reach the river.  (Tr. at 15, 23, 41-42, 69).  Additionally, residents living on Terrance Drive, Guys Run Road, and Campbells Run Road, as well as the public in general, all use the crossing to gain access to the river, and to businesses and recreational facilities located on the Wenzel Peninsula.  (Tr. at 21, 30, 34-35, 69-70, 89-90, 95-98; Township Exhs. 1, 14).


Finally, Norfolk Southern has ignored the evidence of record that use of the crossing will increase due to the Pennsylvania Fish and Boat Commission’s plans to develop its facilities in the near future, and also due to the development of a substantial section of undeveloped property located on the Wenzel Peninsula.  (Tr. at 34-35; Township Exh. 1).  For the above reasons, Exceptions 5, 6, 7 and 8 are denied. 



In its Exception No. 9, Norfolk Southern objects to Finding of Fact No. 41, found on page 8 of the R.D., which basically indicated that the owner of the Harmar Marina believes that his business would suffer if the Guys Run crossing closed.  (Exc. at 12).



On review of the Exception, we find it not to be meritorious.  The marina owner’s statement is supported by his testimony that his marina is the only public facility in the area to dock boats, and that his customers utilize the crossing to gain access to businesses on Freeport Road.  (Tr. at 95-98).  Moreover, Norfolk Southern’s contention that “patrons instead utilize the crossing to access other business establishments, which would of course have no effect on [the marina owner’s] business” (Exc. at 12) is speculative and unsupported by the uncontested evidence of record.  Accordingly, Exception No. 9 is denied.



In its Exception No. 10, Norfolk Southern objects to Findings of Fact Nos. 47 and 48, found on pages 8 and 9 of the R.D., as being inconsistent with each other.  Those Findings of Fact are as follows:
47.
Private developers anticipate using approximately three acres on the Wenzel Peninsula for a marina and commercial development (N.T. 34‑35, 93‑94).

48.
The Wenzel Peninsula is zoned R‑3, which allows residences, private garages, group garages and nursing homes.  Marina operations and businesses located on the Wenzel Peninsula are grandfathered (N.T. 35‑36; Township Exh. 11).

Norfolk Southern contends that the testimony of the Township witness in Finding of Fact No. 48, was that the zoning of Wenzel Peninsula would permit only residences, private garages, group garages and nursing homes, and that present marine operations or other businesses located in that area are only permitted as non-conforming uses because they are “grandfathered.”  Therefore, no new marinas or commercial development would be permitted under the zoning law.  (Exc. at 12).


On review of this Exception we find it not to be meritorious because the Findings of Fact Nos. 47 and 48 are not inconsistent.  Norfolk Southern has mischaracterized the testimony of the witness as “only” applying to “residences, private garages, group garages and nursing homes.”  (Exc. at 12).  That witness actually testified that the cited uses were some examples of the “variety of things” that could be developed on the property.  (Tr. at 35; Township Exh. 11).  Additionally, the evidence of record establishes that the property in question was recently purchased by a commercial development company.  For these reasons, Exception No. 10 is denied. 


In its Exception No. 11, Norfolk Southern objects to Findings of Fact Nos. 50 and 51, found on page 9 of the R.D., as being irrelevant.  Those Findings of Fact are as follows:

50.
A survey for the Pennsylvania Railroad Company dated June 6, 1950 shows both Wenzel Drive and Guys Run Road crossing the rail line (N.T. 102‑05; Township Exh. 16).

51.
The Township submits a deed dated and recorded in June 1985 for the transfer of real estate on Wenzel Drive that describes the boundaries for the property in part by reference to Guys Run Road (N.T. 91‑92; Township Exh. 15).

Norfolk Southern contends that these Findings of Fact are irrelevant because they have no bearing on whether the subject crossing is open to “vehicular traffic” as a matter of right at the relevant times.  (Exc. at 13).



On review of this Exception, we find it not to be meritorious.  Both the Pennsylvania Railroad’s survey dated June 6, 1950, and the June 1985 deed referenced in the pertinent Findings of Fact, are relevant and probative evidence that the disputed portion of Guys Run Road was, and still is, open to vehicular traffic.  Additionally, the deed and the survey are relevant evidence that the PSC intended to keep the road open for “vehicular traffic” as contemplated by Section 2702 of the Code, and as known and understood by Norfolk Southern’s predecessor in interest, Pennsylvania Railroad.  For these reasons, Exception No. 11 is denied.    


In its Exception No. 12, Norfolk Southern objects to Finding of Fact No. 52, found on page 9 of the R.D., which is as follows:

52.
At one time, the railroad bed at the Guys Run Road Crossing was not as high as it is now.  Vehicles on Guys Run Road traveled at-grade over the railroad tracks at that crossing heading toward the Allegheny River (N.T. 100).

Norfolk Southern avers that the Finding of Fact fails to state that the grade of the crossing was changed in connection with the 1930 Order to enable the railway tracks of a street railway company to match the grade of the adjacent state highway.  (Exc. at 13).


On review of this Exception we find it not to be meritorious.  The change is grade contained in the 1930 Order relates to the Wenzel Drive crossing, and not to the Guys Run Road crossing.  (Township’s R.B. at 12-13; Township Exhs. 1-4).  Accordingly, Exception No. 12 is denied.  



In its Exception No. 13, Norfolk Southern objects to Finding of Fact No. 55, found on page 9 of the R.D., which states that the Township maintains the approaches to the Guys Run Road crossing.  (Exc. at 13).


On review of this Exception, we find it not to be meritorious.  The Township produced evidence that the stairs and railing were maintained prior to 1999, and that the reason they have not been maintained since is because the Township is “waiting to see what will happen with this proceeding.”  (Tr. at 63-64, 70).  Additionally, the Township presented testimony that it continuously maintains “to this day” the approach leading from Norfolk Southern’s right-of-way to Wenzel Drive.  (Tr. at 70).  For these reasons, Exception No. 13 is denied.


In its Exception No. 14, Norfolk Southern objects to Finding of Fact No. 59, found on page 10 of the R.D., which states that Norfolk Southern had previously removed timbers between the rails and asphalt within its right-of-way at the Guys Run Road crossing.  (Exc. at 14).


On review of this Exception, we find it not to be meritorious.  The evidentiary record supports the position that Norfolk Southern, through its predecessor in interest, Conrail, removed the timbers between the rails and asphalt within the right-of-way at the Guys Run Road crossing.  (Tr. at 39-40, 43-44, 116; Norfolk Southern Exh. 3E).  Accordingly, Exception No. 14 is denied.


In its Exception No. 16, Norfolk Southern objects to Findings of Fact Nos. 84 and 85, found on page 13 of the Recommended Decision, which are as follows:
84.
The BTS notes the Commission has assigned maintenance responsibilities for a pedestrian crossing in at least one other proceeding, to wit, by Order entered August 10, 1993 at Docket No. C-00913746 (N.T. 135‑36; BTS Exh. 1).

85.
That case involved a below-grade pedestrian tunnel of approximately eight feet in width that spanned the width of the railroad right-of-way (N.T. 137‑38; BTS Exh. 1).

Norfolk Southern contends that those purported Findings of Fact are in effect legal arguments, and that they would have been more properly addressed in the Discussion section of the Recommended Decision.  (Exc. at 15).



On review of the Exception, we find it not to be meritorious.  The relevant Findings of Fact are not legal arguments, but facts.  It is a fact that the Commission by Order entered August 10, 1993, at Docket No. C-00913746, has assigned maintenance responsibilities for a pedestrian crossing in at least one other proceeding.  (Tr. at 135-136; BTS Exh. 1).  It is also a fact that the case at Docket No. C-00913746 involved a below-grade pedestrian tunnel of approximately eight feet in width which spanned the width of the railroad right-of-way.  (Tr. at 137-138; BTS Exh. 1).  For these reasons, Norfolk Southern’s Exception No. 16 is denied.
Kiser’s Letter


As noted above, Ms. Kiser, a citizen of the Township, filed a Letter herein on July 28, 2004.  Ms. Kiser is not a Party to this proceeding, but no Party objected to the Letter. 
  Ms. Kiser raises concerns about the safety of the instant crossing, and also requests that the instant crossing be abolished as unsafe and unnecessary.  We will briefly address Ms. Kiser’s concerns, because the safety issue is an important one.  


We note that Norfolk Southern also opined that the Commission should not enforce the 1930 Order due to “significant” safety concerns relating to, inter alia, train speed on the track, the three-degree curvature of the rail, heavy vegetation growth, and limited sight distances at this location.  We have carefully considered the safety issues raised by Norfolk Southern, and we conclude that, while genuine safety concerns exist at the Guys Run Road crossing, Norfolk Southern has overstated them.  (R.D. at 31-32).  On this issue, we agree with ALJ Corbett’s conclusion, as follows:
On balance, the Commission should ignore the plea of Norfolk Southern (Norfolk Southern M.B. at 8‑10) and enforce the 1930 Order.  Substantial safety concerns with pedestrians crossing railroad tracks at some other location, to access the Wenzel Peninsula, together with residents and visitors on the Wenzel Peninsula crossing the same tracks to access Freeport Road, outweigh more speculative concerns of maintaining the existing Guys Run Road Crossing.  The Commission should enforce the bargain that the Pennsy [Pennsylvania Railroad], Norfolk Southern’s predecessor in interest, struck with the Township in 1930 to alter this at‑grade rail-highway crossing at Guys Run Road (Township Exhs. 3 & 4).  It should direct Norfolk Southern to reconstruct the pedestrian crossing that it had no authority to dismantle (N.T. 39‑40, 43‑44, 116; Norfolk Southern Exh. 3E).

(R.D. at 32).
Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by Norfolk Southern are not meritorious, and, as a result, they will be denied, consistent with this Opinion and Order.  Accordingly, the ALJ’s Recommended Decision will be adopted to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Norfolk Southern Railway Company on August 9, 2004, to the Recommended Decision of Administrative Law Judge John H. Corbett, are denied.


2.
That the Recommended Decision of Administrative Law Judge John H. Corbett herein, issued on July 19, 2004, is hereby adopted to the extent that it is consistent with this Opinion and Order.


3.
That the Complaint of Harmar Township against Norfolk Southern Railway Company at Docket No. C‑20030526 is hereby granted.



4.
That the Motion of Norfolk Southern Railway Company to dismiss the Complaint is hereby denied.



5.
That Norfolk Southern Railway Company, at its sole cost and expense, shall, within forty-five (45) days of entry of the instant Opinion and Order, furnish all material and perform all work necessary to repair the four-foot wide pedestrian walkway at the Guys Run Road Crossing by replacing within its right-of-way the timber and asphalt that it removed in contravention of the 1930 Order of the Pennsylvania Public Utility Commission, at Application Docket No. 21878-1930.



6.
That Norfolk Southern Railway Company, at its sole cost and expense, shall, within forty-five (45) days of entry of the instant Opinion and Order, clear all vegetation within 200 feet of either side of this crossing along its right-of-way.



7.
That Norfolk Southern Railway Company, at its sole cost and expense, shall supply all flaggers and protective devices required to perform its work in a safe and orderly manner.



8.
That Norfolk Southern Railway Company, at least ten (10) days before the start of work, shall notify all Parties of record in writing of the actual date when it will commence work on this project.



9.
That Norfolk Southern Railway Company, at its sole cost and expense, shall furnish all material and do all work necessary to maintain the subject crossing within its right-of-way and maintain vegetation clearance within its right-of-way within 200 feet of the subject crossing.



10.
That Norfolk Southern Railway Company, at its sole cost and expense, shall maintain its facilities at the subject crossing in a safe and satisfactory condition.



11.
That Harmar Township, having agreed to do so, at its sole cost and expense, shall, within forty-five (45) days after entry of the instant Opinion and Order in this case, furnish all material and do all work necessary to repair the approaches to the Guys Run Road Crossing up to the railroad right-of-way, including replacing the stairway leading up the railroad embankment from Freeport Road to this crossing.



12.
That Harmar Township, having agreed to do so, at its sole cost and expense, shall, within forty-five (45) days after entry of the instant Opinion and Order in this case, furnish all material and do all work necessary to clear any vegetation within public right‑of‑way that is within line of sight of this crossing along the rail line, but outside the railroad right-of-way.



13.
That Harmar Township, at least ten (10) days before the start of work, shall notify all Parties of record in writing of the actual date when it will commence work on this project.



14.
That Harmar Township, having agreed to do so, at its sole cost and expense, shall furnish all material and perform all work necessary to maintain the approaches to the Guys Run Road Crossing up to the railroad right-of-way.



15.
That Harmar Township, having agreed to do so, at its sole cost and expense, shall furnish all material and do all work necessary to maintain vegetation clearance within public right‑of‑way that is within line of sight of this crossing along the rail line.


16.
That all Parties shall cooperate with each other and notify each other in writing of any and all work that it plans to perform at this crossing at least ten (10) days before commencing the work.



17.
That any involved non-carrier utilities, at their respective sole cost and expense, shall furnish all material and do all work necessary to maintain their respective facilities in the vicinity of the subject crossing.



18.
That this Opinion and Order, insofar as it assigns the costs of the project to the Parties involved in this project, is without prejudice to their right(s) to recover the costs from others in accordance with any lawful agreement.



19.
That within ten (10) days of completion of the work herein directed, the Parties shall certify to the Secretary for the Commission that they have completed their respective work responsibilities at this crossing.



20.
That upon receipt by the Secretary for the Commission of certification by Harmar Township and Norfolk Southern Railway Company of their respective completion of the improvement work herein directed at the subject crossing, the docket for this case shall be marked as closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 30, 2004
ORDER ENTERED:  October 5, 2004



	�	The Recommended Decision was issued initially on July 16, 2004, and then re-issued on July 19, 2004. 


	�	The Public Service Commission was the forerunner of the present-day Public Utility Commission. 


	�	 The Letter was served on Norfolk Southern via Secretarial Letter issued on August 20, 2004.  Norfolk Southern was given until August 30, 2004, to reply to the Letter, but did not file a reply.  
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