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BACKGROUND


On February 20, 2004, Joseph F. McTague (“Complainant”) filed a Complaint with this Commission against PECO Energy Company (“PECO” or “Respondent”), questioning billing for gas service provided by the Respondent.  Mr. McTague also questioned the charitable contribution made by PECO to Senator Fumo for $17 million and suggested those funds could be used to lower gas rates for gas customers. 



Respondent filed its Answer on March 18, 2004, alleging insufficient information and intent to conduct further investigations.  On June 15, 2004, Respondent filed an Amended Answer pursuant to 52 Pa. Code § 5.91 and a Motion to Dismiss pursuant to 52 Pa. Code § 5.103, alleging Mr. McTague’s failure to state a claim regarding Complainant’s gas bill and lack of Commission jurisdiction or in the alternative lack of standing by Mr. McTague regarding PECO’s charitable contribution.  Lastly, PECO references two recent Initial Decisions by Commission Administrative Law Judges (“ALJs”) that dismissed complaints regarding the same charitable contributions. 


Complainant did not file a response to the Motion to Dismiss.  The 10-day response period has passed, and the motion is now ready for decision.



On July 29, 2004, an Interim Order was issued granting in part and denying in part the Motion to Dismiss.  The Interim Order concluded that the Commission does not have jurisdiction over charitable contributions when the contributions are made using shareholder funds, which is the case here; not ratepayer funds.  The Interim Order limited the Complaint to the gas cost and service received by the Complainant from PECO.



On August 16, 2004, a telephonic hearing was conducted with Mr. McTague and PECO.  Mr. McTague appeared pro se and testified on his own behalf.   PECO was represented by Mr. Anthony Kanagy, Esq.  Both parties represented that they had conducted unsuccessful settlement negotiations and they were prepared to go forward with a hearing.  PECO represented that the Company had two witnesses to testify in this proceeding, Mr. Anthony DiFelice and Ms. Renee Tarpley.   During the course of establishing record testimony PECO moved to dismiss the proceeding because Complainant failed to establish a claim under the Commission’s jurisdiction.
FINDINGS OF FACT

1. Complainant is Mr. Joseph F. McTague, a residential gas customer of PECO Energy Company.

2. Mr. McTague resides at 647 Colonial Drive, Horsham, PA 19044.

3. Mr. McTague filed a formal Complaint with the Commission on February 20, 2004.

4. Mr. McTague questioned billing for gas service that increased $100 this February 2004, versus last February 2003 as provided by the Respondent. Tr. 7.
5. Mr. McTague also questioned the charitable contribution made by PECO to Senator Fumo.  Tr. 7.
6. Respondent is PECO Energy Company, a jurisdictional public utility providing service in the Commonwealth of Pennsylvania.

7. Respondent requested a Motion to Dismiss based on, among other things, Complainant’s claim regarding the charitable contribution by PECO while his gas bill increased.  An Interim Order was issued stating that the proceeding was limited only to the gas bill increase.  Tr. 7-9.
8. Respondent made the charitable contribution with shareholder funds, not ratepayer funds.  See Appendix Corrected Interim Order.
DISCUSSION


Commission regulations provide for the moving to dismiss this proceeding.  52 Pa. Code § 5.101(a)(1).  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18 1994).



In deciding whether to grant a motion to dismiss, the Commission must assume that the facts alleged in the complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



The subject matter of the Complaint at the hearing was limited to--why the gas cost and service to Mr. McTague has increased $100 compared to the same month last year.     



Complainant clarified that his Complaint references his gas bill of February 2003 versus February 2004.  Complainant questions why his February 2004 gas bill is $100 higher than his February 2003 gas bill.  Complainant conceded that the increase was likely due to a three degree average temperature difference between February 2004 and February 2003 where February 2004 was colder.   Respondent moved to dismiss the proceeding citing Complainant’s concession of his claim finding the increase in gas in February 2004 was due to a decrease in temperature compared to February 2003.  A ruling on the Motion to Dismiss was deferred.  


Complainant stated that his main complaint was that PECO provided a charitable contribution to a Philadelphia Senator. Tr. 13.  Complainant was cautioned that that part of his Complaint was not before the Commission.  Complainant ended up stating that it was a waste of his time and the time of everyone if the charitable donation was not addressed.  Tr. 13 and 19-20.  PECO again moved to dismiss the complaint.


In deciding the Motion to Dismiss, the Commission looks to PECO to carry the burden of proof.  In essence, Complainant agreed with PECO that there is nothing for the Commission to decide if Complainant is unable to address the charitable contribution by PECO.   PECO’s motion to dismiss the Complaint was based on the Commission’s lack of power to resolve the charitable contribution issue.  Complainant stated that he understood but did not agree that the Commission cannot address the charitable donation made by PECO to a Philadelphia Senator consistent with the Interim Order in this proceeding.  Tr. 21.  See also, Appendix Corrected Interim Order.


Complainant had notice through the Interim Order that the charitable donation from PECO to a Philadelphia Senator was not to be addressed at the hearing.  At least twice during the hearing, Complainant was reminded that the charitable donation was not to be addressed at the hearing.  Complainant persisted in bringing the charitable donation before the Commission.  Complainant stated that he understood that the issue of the charitable donation was not to be addressed at the hearing.  However, Complainant stated that that issue is the only matter disputed by him and the Company.   Mr. McTague insisted that he was disinterested in proceeding further with his Complaint if it was without discussing the charitable contribution issue.


I had previously ruled upon the charitable contribution issue.  See Appendix Corrected Interim Order.  The issue of charitable contribution is beyond the subject matter of this hearing.  Since the charitable contribution issue was barred, there was nothing further in dispute between the parties.  The hearing is dismissed for lack of controversy in dispute.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties in this proceeding under 66 Pa. C.S. Chapter 13.

2. Respondent bears the burden of supporting its Motion to Dismiss.

3. When considering whether to grant a motion to dismiss, the Commission must assume that the facts in the Complaint are true.

4. Complainant eventually agreed with Respondent that he failed to bring a controversy or dispute within the scope of the hearing and the Commission’s power to execute a resolution.

5. The Commission can dismiss a complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b). 
ORDER


THEREFORE,



IT IS ORDERED;

1. That the Motion to Dismiss moved by PECO Energy Company at Docket No. C-20042493 is granted consistent with the discussion contained in the Initial Decision.

2. That the Complaint filed by Joseph F. McTague at Docket No.                 C-20042493 is dismissed and the record is closed.
Dated:
September 15, 2004



_______________________________








Angela T. Jones







Administrative Law Judge
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