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HISTORY OF THE PROCEEDINGS


On May 30, 2003, Robert Horan (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that he had had problems with high voltage over the last 7 years and that, as a result, he had “lost” many appliances.  He stated that the Respondent had replaced the service controller to lower the voltage, but asked that a recording device be put on his meter for the next 6 months to record and measure the voltage.


On July 16, 2003, the Respondent’s counsel filed an answer to the complaint.  The Respondent denied the charges and stated that it was investigating the allegations contained in the complaint.   


On January 26, then postponed to May 27, 2004, a hearing on the complaint was held.  The Complainant was in Los Angeles and was communicated with by telephone.  He proceeded unrepresented.  The Respondent was represented by Anthony D. Kanagy, Esquire, who presented the testimony of two witnesses, Harry Schultz and Timothy Grow, and introduced two exhibits which were admitted into the record.


The record was closed on May 27, 2004.

FINDINGS OF FACT


1.
The Complainant is a Respondent ratepayer of record and takes service at 320 Netherington Drive, Broomall, Pennsylvania.  The Complainant lives in the area of the Larchmont 7 Substation (N.T. 2, 17, 18; Formal Complaint Form).



2.
On January 22, 2004 a Respondent system engineer, Harry Schultz, reviewed the Complainant’s complaint about some of his appliances being burned out.  He sent a power quality technician, Joe Schmid, to the Complainant’s house to set up a recording volt meter.  The recording volt meter charts indicated that the voltage at the house went above 126 volts (N.T. 15-17; PECO Exhibit 1).


3.
On January 29, 2004, the engineer mentioned in paragraph 2 sent Joe Schmid to the Larchmont 7 substation to report to him by telephone all the settings of the automatic voltage controller unit at the substation.  The engineer changed the bandwidth setting and asked Joe Schmid to go to the Complainant’s house to check the voltage.  Joe Schmid found that the voltage was 123.4 and 123.1 at the Complainant’s house.  Joe Schmid left the recording volt meter at the Complainant’s house for 3 or 4 weeks until the Complainant came back from vacation (N.T. 17-19; PECO Exhibit 1).


4.
On March 13, 2004, the engineer had Joe Schmid go back to Larchmont 7 to lower the base voltage from 125 volts to 124 volts and to reset the charts.  On March 26, 2004, the engineer received the charts showing that the voltage at the time went above tariff approved and permitted levels (125.5 volts).  He recommended that the Respondent replace the automatic voltage controller unit with a modern electronic one.  The last set of charts showed the voltage fluctuated between 118 volts and 125.5 volts (N.T. 19-21).


5.
On April 15, 2004, the latest set of recording volt meter charts from the Complainant’s house, the base voltage measured from the transformer, was about 122 volts (N.T. 22, 23; PECO Exhibit 1).  


6.
The Respondent’s liability for service interruptions and variations is limited to a maximum payout of $500 a claim (N.T. 31).



7.
The Respondent did not have any records of the Complainant’s claim for 1996.  The Complainant filed a claim in 1999 and received a reimbursement of $1,000.  He also filed a claim in the summer of 2003 but no reimbursement was made (N.T. 35, 36).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has failed to provide him with reasonable service and that the Respondent is responsible for paying, as revealed in the Complainant’s testimony, the cost of a whole house surge protector (N.T. 12).


Essentially, the Complainant testified that in the last 6 to 7 years of living at the current address he has had continuous problems with high voltage, that the Respondent sent a technician out numerous times, but that the problems still persisted, causing power surges and damaging his appliances.  He stated that in 1996, a power surge kicked off the air conditioner even though no one turned it on, damaged the computer monitor and TV and that the Respondent fixed the problem by adjusting the voltage regulator at the substation.  In 1999, he noticed more surges.  The Respondent found that the Complainant had high voltage again, but only adjusted the voltage regulator.  For these surges, he was reimbursed twice:  one for $500 and one for $1,000.  Last year, 2003, he experienced surges again and this time, instead of complaining with the Respondent, he filed an informal complaint with the Commission (N.T. 3-7).


The Respondent’s system engineer testified that on January 22, 2004, he and a quality technician worked on the Complainant’s high voltage problem.  They measured the voltage at the Complainant’s home and the substation and made some moderate repairs and several adjustments.  But, they were still concerned about the voltage problem at the Complainant’s home.  On March 26, 2004, the system engineer recommended that the Respondent replace the entire automatic voltage controller unit with a modern electronic one, and he was satisfied that the substation voltage was within acceptable range, not going lower than 118 volts or higher than 125.5 volts.  The Respondent’s senior claims adjustor testified that he did not have any records of the Complainant’s reimbursement claim in 1996.  However, the adjustor stated that the Complainant had a claim in 1999 and received a reimbursement of $1,000 and filed a claim in the summer of 2003.   He also stated that the Respondent’s liability for service interruptions and variations is limited to a maximum payout of $500 a claim.


Section 1501 of the Code, 66 Pa. C.S. §1501, provides, in part, that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . .



These provisions do not require that the service provided by a public utility be perfect but only that the service be reasonable.



From the testimony above, I conclude that the Respondent has acted reasonably in dealing with the Complainant’s voltage problem.


The Complainant seemed to argue that in order to prevent surges from becoming a recurring problem, the Respondent has to install a whole house surge protector or a whole house lightning arrestor (N.T. 12, 32, 35).  In this regard, the Superior Court held that when the benefits of an improvement accrue primarily to a customer, that customer is required to pay for the improvement.  Colonial Products Company v. Pennsylvania Public Utility Commission, 188 Pa. Superior Ct. 163, 146 A.2d 657 (1958).  There is little doubt that the installation of a surge protector or lightning arrestor only benefits the Complainant.


Further, it is noted that a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).  The Commission also finds that State law permits a utility to limit its liability for interruption or cessation of services, 52 Pa. Code § 69.87.

CONCLUSIONS OF LAW


1.
That the parties to, and the subject matter of, this complaint proceeding are properly before the Commission.


2.
The Complainant has failed to carry his burden of proof.



3.
A customer is required to pay for an improvement when the benefits of the improvement accrue primarily to the customer.



4.
State law permits a utility to limit its liability for interruption or cessation of services.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Robert Horan against PECO Energy Company at Docket Number C-20030412 is dismissed.

Date:  August 17, 2004



____________________________________








Ky Van Nguyen








Administrative Law Judge
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