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InItIAL DECISION
Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


The complaint of Marta Baumann, filed October 24, 2003, stated that her calling area is very small, and that she can only receive local telephone service from ALLTEL.  She asked in the complaint that either ALLTEL expand its calling area or that other local carriers be available.  The complaint of Cindy Kness, filed November 5, 2003, stated that “there is no phone company choice in the area.”  The complaint goes on to state that ALLTEL has poor service and is very expensive.  The complaint asks that this Commission look into deregulating “this area and giving people freedom of choice.”


Both complaints list the same mailing address and home telephone number.  ALLTEL filed a responsive pleading to each complaint that includes an answer, new matter and motion to dismiss.  The motion to dismiss portion of each responsive pleading was assigned to me as a motions judge for consideration and ruling by respective notices both dated December 18, 2003.  Both motions to dismiss contain an identical paragraph stating that the respective Complainant has not claimed that ALLTEL has failed to furnish and maintain adequate, efficient, safe and reasonable service and facilities.  By interim order dated December 23, 2003, both motions to dismiss were denied.  By the interim order both Complainants were advised of the availability of information both from the Office of Consumer Advocate and this Commission’s website.  The matter was scheduled for a telephonic prehearing conference on June 9, 2004.  I attempted to contact the Complainants at their telephone number, 724-327-2558.  My call was answered by a recorded message inviting me to leave a message.  I identified myself and the reason for the call, and asked for a return call within 15 minutes.  No return call was received and I called back and left another message that their complaints would be dismissed for failure to participate.  Tr. 4.  From the time the matter was assigned to me until the present I have received no communications from the Complainants.



The telephonic prehearing conference was held as scheduled.  No documentary or testimonial evidence was offered or admitted.  The record consists of a five-page transcript of the discussion between counsel for ALLTEL and me.  The record closed as of July 9, 2004, in accordance with the notation on the OALJ hearing report.  No briefs were filed.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to parties appearing before them.  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Schneider v. PA. P.U.C., 479 A.2d 10, 15 (Pa. Cmwlth. 1984).



As the parties seeking the intervention of this Commission, both Ms. Bauman and Ms. Kness have the burden of proving that ALLTEL has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations or Orders in the course of providing them with telephone service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  Ms. Bauman and Ms. Kness can not expect the proceeding to go forward without their active and willing participation in the process.  They have been provided every opportunity to participate.  The motion to dismiss their complaints was denied by an interim order.  The hearing notice for the prehearing conference contained directions to Complainants how to provide a telephone number where they could be reached for the hearing. To the best of my knowledge none of the notices or orders was returned.  As a result, I may presume that Complainants received those notices as all were mailed to the address they listed on their complaints.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531; 317 A.2d 584, 585 (Pa. Superior Ct. 1997).



The Complainants unexplained failure to provide a telephone number where they could be reached or to be available for the prehearing conference warrants the dismissal of their complaints.  This Commission has held that the failure to participate and support a complaint warrants dismissal of the complaint with prejudice, which, in general, means that the same complaint from the same complainant will not be entertained by the Commission in the future.  Jefferson v .UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/1995).

ORDER

THEREFORE,
 IT IS ORDERED:

1. That the motion of ALLEL Pennsylvania, Inc., to dismiss the complaint of Marta Bauman, docketed at C-20031630, is granted.

2. That the motion of ALLTEL Pennsylvania, Inc., to dismiss the complaint of Cindy Kness, docketed at C-20031803, is granted.

3. That the complaint captioned Marta Bauman v. ALLTEL Pennsylvania, Inc., docketed at C-20031630 be terminated and the record marked “closed”.

4. That the Complaint captioned Cindy Kness v. ALLTEL Pennsylvania, Inc., docketed at C-20031803 be terminated and the record marked “closed”.

Dated:  August 17, 2004



                                            









Michael A. Nemec







Administrative Law Judge
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