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HISTORY OF THE PROCEEDING



On April 28, 2004, Carol Patterson (Complainant) filed a formal Complaint naming PECO Energy Company (PECO or Respondent) as the company that her Complaint concerns.  Her Complaint expresses her frustration that a decision made without her input resulted in her being required to pay a transition charge which appears on her PECO electric bill and asks that the amount that she has already paid be returned to her.


On June 1, 2004, PECO filed an Answer denying any violation of the Commission’s statute or regulations or of PECO’s own tariff.  PECO also filed a Motion to Dismiss for failure to state an action for which relief can be granted.  Complainant has not filed a responsive pleading.



The Motion is ready for decision.

DISCUSSION


A party may file a motion to dismiss under Commission regulations.  52 Pa. Code 
§ 5.101.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



Complainant states that she disagrees with the transition charge for PECO investments and that she would have objected had she been in the room where the decision regarding allowance of this charge was made.  She believes that the charge is not in the consumers’ interest and that it is simply a boon for big corporations.  She details her own situation, stating that after twenty-six years of working a job, she is now on disability and has to live with a drastically reduced income.  Complainant expresses resentment at having to pay an additional charge to support a large corporation like PECO, but thanks the people who have taken the time to read her Complaint.  As her remedy, she asks that PECO be required to return the sums that she has already paid, calculated at $8.29 X 12 months for a total of $99.48 per year.  


PECO responds by pointing out that the transition charge was approved by the Commission in the PECO restructuring proceeding, Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al., PUC Docket Numbers R-00973953 and P-00971265 (Order entered May 14, 1998).  PECO points out that the proper time to challenge the transition charge would have been during that proceeding, and that the Complainant is estopped from bringing this challenge now.  66 Pa. C.S. § 316; Ehrhart v. PPL Electric Utilities Corp., PUC Docket No. C-00015253 (Order entered September 4, 2001).



In addition, PECO responds by observing that the Complainant has failed to claim that PECO has violated the Public Utility Code or the orders or regulations of the Commission, or of PECO’s own tariff, as the Public Utility Code requires of a complaint filed with the Commission.  66 Pa. C.S. § 701.  Since the transition charge that is the subject of the Complaint is authorized by Commission Order and there is no claim that the charge is calculated improperly or applied unfairly, the Commission cannot direct PECO to return the charges already paid by the Complainant to her.


PECO is correct.  While sympathetic to the Complainant’s plight, the Commission cannot grant the relief requested.  Without having stated a case for which relief can be granted, the Complaint must be dismissed.  It is hoped, however, that the Complainant was referred to the appropriate offices within the PECO organization to determine whether she is eligible for PECO’s programs which are designed to aid low-income ratepayers to meet their bills.  


The Commission is empowered to “dismiss any Complaint without hearing if, in its opinion, hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold hearing.  Lehigh Valley Power Comm. V. Pa. Publ. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. Ct. 1989); Edan Transportation Corp. v. Pa. Publ. Utility Comm’n., 623 A.2d 6 (Pa. Cmwlth. Ct. 1993).  The present case involves a dispositive question of law and no factual issue exists which would affect the Commission's ability to decide the case.  Without factual issues, no hearing is necessary, nor would one be in the public interest.



The motion to dismiss is granted and the Complaint is dismissed without hearing.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.  66 Pa. C.S. § 701.



2.
 A party may file a motion to dismiss under Commission regulations.  52 Pa. Code § 5.101.



3.
When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.



4.
PECO’s transition charge was approved by the Commission in the PECO restructuring proceeding, Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al., PUC Docket Numbers R-00973953 and P-00971265 (Order entered May 14, 1998).   



5.
The Commission is empowered to “dismiss any Complaint without hearing if, in its opinion, hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b), 52 Pa. Code 
§ 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold hearing.  Lehigh Valley Power Comm. V. Pa. Publ. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. Ct. 1989); Edan Transportation Corp. v. Pa. Publ. Utility Comm’n., 623 A.2d 6 (Pa. Cmwlth. Ct. 1993).  



6.
The present case involves a dispositive question of law and no factual issue exists which would affect the Commission's ability to decide the case.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed at Carol Patterson v. PECO Energy Company, at PUC Docket No. C-20042917, is hereby dismissed for failure to state a claim for which relief can be granted.


2.
That the Secretary mark this docket closed.

Dated:
August 19, 2004



________________________________








Susan D. Colwell








Administrative Law Judge
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