BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Rufus Ejimonyeugwo




:







:


v.





:

C-20030322







:

Philadelphia Gas Works



:
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Before
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Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On June 5, 2003, Rufus Ejimonyeugwo (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that he was not responsible for stealing gas at his rental property at 711 Wingohocking Street, Philadelphia because he did not live at this address.  


On July 21, 2003, the Respondent’s counsel, Laureto A. Farinas, Esquire, filed an answer to the complaint.  He alleged that Respondent’s representative visited the Complainant’s rental property on December 6, 2002 to initiate gas service, that the representative could not find a meter at the location, but that this representative found a bypass-flex connector from the inlet to the outlet to heat both the house and the hot water heater.  He also alleged that using the information provided to the Respondent about the appliances at the property, the Respondent calculated gas usage on the account from the date of purchase, December 27, 2001, through the date it found the bypass, December 6, 2002, in the amount of $1,514.73.


On February 9, then postponed to May 3, 2004, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Laureto A. Farinas, Esquire.



The record was closed on May 3, 2004.

FINDINGS OF FACT


1.
The Complainant lives at 406 Highgate Avenue, Ambler, PA.  He bought a property at 711 W. Wingohocking Street, Philadelphia and renovated it for rental purposes (N.T. 4-7, 47, 48).  


2.
On December 3, 2002, Deloris Cookey came in the Respondent’s office and applied for gas service to the rental property at the address mentioned in Paragraph 1.  On that day, the Respondent generated a turn-on order which was effective as of December 5, 2002 (N.T. 51, 52; PGW Exhibit 1).     


3.
On December 6, 2002, the Respondent’s serviceman arrived at the Complainant’s rental property to do a turn-on order.  He found that the gas was on through a bypass on the first and second meter bars (N.T. 52, 53; PGW Exhibit 1).


4.
Bypass is a flex hose connecting gas from the inlet to the outlet without a meter.  The Complainant’s contractor then removed the bypass and the Respondent’s serviceman confiscated it (N.T. 52, 53; PGW Exhibit 1).


5.
The Complainant bought the rental property on December 27, 2001, which has two dwelling units.  The Respondent’s serviceman could only get into one apartment (N.T. 53, 54; PGW Exhibit 1).  


6.
The Respondent then estimated gas usage from the time the Complainant bought the property on December 27, 2001 to the time it found the bypass on December 6, 2002.  With two heaters in the property for two winter seasons, the Respondent came up with an amount of $1,514.73 (N.T. 54-56; PGW Exhibit 1).  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that he did not use gas to heat his renovated house because the water heaters were newly bought.



The Complainant testified that he bought a house at 711 W. Wingohocking Street, Philadelphia, that the house was dilapidated, and that he had to renovate it before it could be rented to tenants.  He bought the house on December 27, 2001 and leased one unit to Deloris Cookey on December 1, 2002 (N.T. 51, 52; PGW Exhibit 1).  When the tenant applied for gas service, a Respondent serviceman found a bypass connecting gas from the inlet to the outlet to heat the house and the water heater.  On cross-examination, he could not tell when he bought the house and the water heater and how he kept the house warm during the renovation between December 2001 (when the house was purchased) and December 2002 (when the house was leased and the bypass was found).  He said that he saw workers use heat blowers and that how they kept themselves warm was not his concern (N.T. 43-47).


The Respondent’s witness testified that when its serviceman arrived at the Complainant’s property on December 6, 2002, he found that the gas was on through a bypass on the first and second meter bars.  The Respondent then charged the Complainant for gas usage between the time the Complainant purchased the house (December 2001) and the time the Complainant leased the house and the bypass was found (December 2002).



It appears that the Complainant did not produce any competent evidence, testimonial or documentary, in support of his position.  His testimony was of a general nature, and contained only assertions.  No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).


For the reasons above, I conclude that the Complainant has not carried his burden of proof.  It becomes unnecessary to discuss whether the Respondent has produced sufficient evidence to rebut the Complainant’s case.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has failed to carry his burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Rufus Ejimonyeugwo against Philadelphia Gas Works at Docket No. C-20030322 is dismissed.
Date:  August 18, 2004 



_________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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