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C-20039820

v.

Columbia Gas of Pennsylvania, Inc.

OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Damian Miller (Complainant) on March 29, 2004, to the Initial Decision (I.D.) issued herein on March 11, 2004, by Administrative Law Judge (ALJ) James D. Porterfield.  On April 29, 2004, Columbia Gas of Pennsylvania, Inc. (Columbia) filed Reply Exceptions.
  
History of Proceeding


On March 18, 2003, the Complainant filed a Complaint with the Commission against Columbia, alleging, inter alia, that Columbia’s employees entered his property without his permission and that Columbia billed him incorrectly.



On May 5, 2003, Columbia answered the Complaint, specifically denying the operative allegations thereof.  On October 21, 2003, Columbia filed its Motion to Compel Complainant to Permit Entry for Inspection, and a Memorandum in Support of the Motion.  Columbia’s Motion furnished the following putative facts:
The Complainant is the owner of 7 E. Forest Avenue in Pittsburgh [Pa.], which has two separate dwellings. Complainant resides on the second floor and rents the first floor to tenants. Columbia Gas terminated service to Complainant’s dwelling on the second floor in July 2001 for nonpayment of utility bills.  At that time, Columbia obtained an actual meter reading of 7083.  During the ensuing winter period, the Complainant never sought restoration of service. In late December 2002, Complainant’s tenant on the first floor of the premises contacted Columbia and requested that it trace the gas lines in the building, as she suspected that she was paying for service to both her unit and that of the Complainant, her landlord.  Complainant’s tenant admitted Columbia’s service representative into the basement on December 20, 2002.  During the service call, Columbia’s representative observed that service to the second floor was turned on, but that the meter read 7084.  The service call was interrupted by the Complainant, who entered the basement and instructed the service representative to leave. Since that time, and as late as July of 2003, the meter has been read at 7083 [sic] on several occasions.

Columbia believes there are at least two possible explanations for the circumstances described above. First, the meter serving the second floor of 7 E. Forest Avenue may not be registering properly, in which case Columbia Gas would need to rebill Complainant for unmetered usage. Second, Complainant’s meter may be serving the entire premises, in which case Columbia Gas would need to bill all usage at the premises to the Complaint [sic] under Act 54.  Since both scenarios are relevant to its defense of Complainant’s allegation that he has been improperly billed, Columbia served a “Request for Entry for Inspection and Request for Production of Documents,” in which Columbia sought to remove and replace the gas meter at the premises so that it could be inspected and tested.  Columbia also sought access to the premises so that it could survey the physical configuration of the gas piping at the premises.  The Complainant has, however, refused the requested access, claiming that the requests are irrelevant.



By Notice to the Parties, dated October 29, 2003, the Complaint was set for a telephone hearing on February 4, 2004.  By Letter dated January 5, 2004, the Complainant requested a continuance of the telephone hearing until sometime after May 1, 2004.  The reason offered in support of his request was that he is an “Accounting and Computer Consultant” and “extremely busy” during tax season and, thus, he would be unable to adequately prepare for the hearing. 


By Letter dated January 6, 2004, the presiding ALJ found the Complainant’s proffered reason for the requested continuance not to be adequate.  Therefore, the Complainant was advised that the telephonic hearing, as scheduled, would be converted to an in‑person hearing.
  


Interim Order Three—Granting Motion to Compel Complainant to Permit Respondent to Enter Premises to Inspect Gas Meter and Survey Gas Heating Facilities (Interim Order Three), issued on January 26, 2004, provided, inter alia, as follows: (1) that the Complainant must permit Columbia to enter the relevant premises in order to inspect and/or remove its meter and survey the gas piping; and (2) that, on or before February 11, 2004, the Complainant must contact counsel for Columbia during normal business hours in order to set an appointment, to occur no later than February 27, 2004, for Columbia to enter the relevant premises for the above-outlined purposes.  Because of the requirements of Interim Order Three, the in-person hearing scheduled for February 4, 2004, was canceled and rescheduled for a later date. 


On or about February 13, 2004, Columbia filed its Motion for Sanctions under 52 Pa. Code § 5.371 and § 5.372 due to the Complainant’s failure to permit entry to his premises, after proper requests were made under 52 Pa. Code § 5.349(2), and due to his failure to comply with the terms of Interim Order Three.  The ALJ concluded that, on affidavit of counsel, attached to Columbia’s Motion and Memorandum in Support, and contrary to the terms of the Interim Order, the Complainant had failed to contact counsel by the close of business on February 12, 2004.


In his Initial Decision, the ALJ recommended that the Complaint be dismissed, as a sanction and penalty for the Complainant’s unreasonable failure to respond to proper discovery requests under the Commission’s Regulations, and also for his failure to comply with Interim Order Three.  (I.D. at 1, 6).  Exceptions and Reply Exceptions were filed as above noted.






Discussion


In his Initial Decision, ALJ Porterfield drew three Conclusions of Law (I.D. at 5-6).  We shall adopt and incorporate herein by reference the ALJ’s Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


Section 5.533(b) of the Commission’s Regulations, 52 Pa. Code § 5.533(b) provides that: “Each exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.”  The Complainant’s Exceptions are deficient in that they are not in strict compliance with Section 5.533(b).  However, due to the fact that the Complainant is a pro se litigant, we will nevertheless consider his Exceptions.


The Complainant in his Exceptions accuses Columbia of: “manipulation and waffling of the facts;” “arrogance;” changing its story; entering his premises without complying with his instructions for doing so; denying his pre-Complaint request for someone independent of Columbia to read his meter; and making an admission regarding a handwritten note.  Additionally, the Complainant states that his electric bills prove that he is now heating with electricity, and that Columbia’s reprimand of an employee shows that it “knows it has done something wrong.”  (Exceptions, ¶¶ 1-5).


On review of the Complainant’s Exceptions, we find that the Complainant has provided no insight regarding any error in the facts underlying the ALJ’s Initial Decision and has, hence, provided no basis for us to reject or modify the ALJ’s Initial Decision.  Specifically, the facts of this proceeding demonstrate that Columbia, under the authority of Section 5.349 of our Regulations, 52 Pa. Code § 5.349, sought access to the Complainant’s premises for the following purposes: (1) to inspect and replace the gas meter so that it could be tested; and (2) to survey the physical configuration of the gas piping at the premises.  The Complainant, however, did not afford Columbia the requested access, and, hence the Complainant has failed to comply with the terms of the ALJ’s Interim Order Three, supra.   


The Complainant has also failed to demonstrate any error in the ALJ’s application of the law to the above facts.  As outlined by the ALJ, our Regulations provide for sanctions, including the dismissal of a complaint, for a party’s failure to respond to discovery requests or to obey an order of a presiding officer with respect to discovery.  52 Pa. Code §§ 5.371(a), 5.372(a)(3).  (I.D. at 5).  Additionally, the Initial Decision is consistent with, and supported by, Commission precedent.  See Majkowski v. Columbia Gas of Pennsylvania, Docket No. F-01087321, Order entered March 28, 2003; Thomas Merchant v. The Bell Telephone Company of Pennsylvania, Docket No. C-009335253, Order entered June 20, 1994.  For the above-outline reasons, the Complainant’s Exceptions are denied.





Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious, and, as a result, they will be denied.  Accordingly, the ALJ’s Initial Decision will be adopted as the action of the Commission; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Damian Miller to the Initial Decision of Administrative Law Judge James D. Porterfield are denied.



2.
That the Initial Decision of Administrative Law Judge James D. Porterfield herein, issued on March 11, 2004, is hereby adopted to the extent that it is consistent with this Opinion and Order.


3.
That the Complaint captioned Damian Miller v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20039820 is denied and dismissed with prejudice.


4.
That this Complaint proceeding is terminated and that the record thereof is marked “closed.”







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 30, 2004
ORDER ENTERED:  October 5, 2004



	�	Apparently, the Complainant did not initially serve Columbia with a copy of his Exceptions.  Therefore, the Commission, by Letter dated April 23, 2004, served a copy of those Exceptions on Columbia, and Columbia was afforded ten days from that date in which to file Reply Exceptions.  Therefore, Columbia’s Reply Exceptions, filed on April 29, 2004, are timely filed. 


	� 	By Notice dated January 16, 2004, the Parties were notified that the scheduled telephone hearing had been changed to an in�person hearing.
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