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HISTORY OF THE PROCEEDINGS


On August 14, 2003, Daniel F. Kaplan (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that the Respondent had unfairly imposed his tenant’s electric bills on him because of a technicality and that he wanted to have a hearing to present his case.   


On September 12, 2003, the Respondent’s counsel, Priya Sankar, Esquire, filed an answer to the complaint.  She stated that the Respondent transferred the account belonging to the Complainant’s tenant residing at 2106 Orthodox Street, Philadelphia, to the Complainant’s, that it did this because it found foreign piping at 2106 Orthodox Street during a high bill investigation and that under the Public Utility Code, if a residential property contains dwelling units that are not individually metered, then the utility is required to place the account(s) in the owner’s name.


A hearing was scheduled for April 9, 2004.  This hearing was continued at the Complainant’s request and was rescheduled for May 17, 2004.  The Respondent was represented by Anthony D. Kanagy, Esquire who presented the testimony of two witnesses, Michelle Magdvinski and Teresa Ferrier, and introduced four exhibits which were admitted into the record.  The Complainant proceeded unrepresented.



The record was closed on May 17, 2004.

FINDINGS OF FACT


1.
The Complainant lives at 1617 George Avenue, Bensalem, Pennsylvania 19020 (N.T. 2, 3).



2.
The Complainant owned two buildings at 2104 and 2106 Orthodox Street, Philadelphia, containing 6 dwelling units (3 apartments for each building), individually metered.  One of his tenants is Mrs. Minthorn living at 2106 Orthodox Street, first floor apartment (N.T. 3, 4, 9, 10, 21, 24, 25).


3.
On May 22, 2003, a Respondent consultant visited Mrs. Minthorn’s apartment and found a hot water pipe connecting the electric water heater for the first floor of the 2104 Orthodox building to Mrs. Minthorn’s bathroom’s sink on the 2106 Orthodox building.  The consultant gave the Complainant 30 days to make repairs (N.T. 21, 22; PECO Exhibit 1).


4.
On June 26, 2003, the repairs were not made.  The Respondent then transferred the balance of both first floor apartments’ accounts to the Complainant’s.  On July 16, 2003, the pipe connection was removed and the service was placed under the tenants’ names.  Later, the Respondent only forgave the balance of the first floor apartment of the 2104 building, which was $2,053.73 and not Mrs. Minthorn’s balance, because it was not sure whether the first floor heater of the 2104 building also supplied hot water to Mrs. Minthorn’s entire apartment (N.T. 22, 23; PECO Exhibit 2).


5.
As of June 4, 2003, Mrs. Minthorn owed the Respondent $1,020.68.  This amount was transferred to the landlord’s name, the Complainant’s account.  The unpaid balance now stands at $1,223.86 (N.T. 30, 31).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted improperly in placing the unpaid balance of his tenant’s account in his name.


The Complainant testified that initially, he paid for all the hot water bills, and that he forgot to disconnect a water line connecting the first floor apartment of the 2104 Orthodox building to Mrs. Minthorn’s bathroom’s sink on the first floor apartment of the 2106 Orthodox building (N.T. 4, 5, 15, 16).  He seemed to argue that his mistake involved only one water line, not the whole apartment, yet he was saddled with a bill of more than a thousand dollars.  As a mechanical contractor with 35 years of experience, he knew that in a year the average cost for using a 50 gallon hot water heater is about $419, not $1,200 (N.T. 5-8, 26).


The Respondent testified that when a consultant visited the Complainant’s buildings on May 22, 2003, he found a hot water pipe connected between the electric water heaters for 2104 first floor apartment and Mrs. Minthorn’s apartment (2106 first floor apartment), that there was an open valve on that water pipe, indicating that when one apartment or the other used hot water that apartment would get hot water from either one of the heaters.  The Respondent gave the Complainant 30 days to correct the situation, but he failed to do it.  On June 26, 2003, the Respondent transferred the service to both 2104 and 2106 first floor apartments to the Complainant’s name according to 66 Pa. Code §1529.1.  The Respondent also testified that it forgave the balance of the 2104 first floor apartment because the Complainant insisted that the 2104 first floor heater was only connected to Mrs. Minthorn’s bathroom’s sink.  The consultant then gave the Complainant (the landlord) the benefit of the doubt and wiped out the balance of $2,053.73.  Later, it placed only Mrs. Minthorn’s account in the Complainant’s name (N.T. 21-25, 32, 33).


Section 1529.1 of the Public Utility Code, 66 Pa. C.S. §1529.1, provides:

   (a)  Notice to public utility.  -  It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

   (b)  History of account.  -  Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

   (c)  Failure to give notice.  -  Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.



These provisions impose a duty on an owner of a residential building or mobile home park to give notice to each public utility from which the building or mobile home park is receiving utility service, that the premises served are used for rental purposes.  They also require, in mandatory terms, that the serving utility list the account for the served premises in the name of the owner and that the owner is responsible for the payment for utility service rendered regardless of whether the dwelling units are individually metered.


Under these provisions, when there is an improper use of electricity at the Complainant’s rental property, it is appropriate for the Respondent to require the Complainant to pay for electric service to a tenant of the property.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant failed to carry his burden of proof.



3.
It is appropriate for the Respondent to require the Complainant to pay for electric service to a tenant of the Complainant’s.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Daniel F. Kaplan against PECO Energy Company at Docket Number C-20031003 is dismissed.
Date:  August 19, 2004 



____________________________________








Ky Van Nguyen








Administrative Law Judge
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