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HISTORY OF THE PROCEEDINGS


On January 6, 2003, Salvatore Paolella (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that he had told the Respondent to stop paying New Power because he found that New Power was gouging him for over a year, that the Respondent did not do so, and that the Respondent was now adding interest to his monthly bills.  He asked that the Commission direct the Respondent to clear his account.


On February 5, 2003, the Respondent’s counsel, Priya Sankar, Esquire, filed an answer and new matter to the complaint.  She stated that the Complainant’s supplier service was switched to New Power on January 18, 2001, and that the Respondent was designated as New Power’s billing agent.  She also stated that the Complainant requested his service to be switched back to the Respondent effective August 16, 2002 and that the Complainant’s final balance with New Power was $143.84. 


An initial hearing was scheduled for March 3, 2003.
  However, after two postponements, the hearing was held on May 18, 2004.  The Complainant proceeded unrepresented.  The Respondent was represented by Anthony G. Kanagy, Esquire, who presented the testimony of one witness, Renee Tarpley, and introduced one exhibit which was admitted into the record.


The record was closed on May 18, 2004.
FINDINGS OF FACT


1.
The Complainant at present is a residential customer of the Respondent’s and takes electric service at 4900 Cedar Lane, Drexel Hill, Pennsylvania (N.T. 4, 13).


2.
On December 8, 2001, the Complainant’s service was switched from the Respondent to New Power and the Respondent served as New Power’s billing agent (N.T. 13-15).  


3.
On July 20, 2002, the Complainant got in touch with the Respondent and requested a switch of service back to it, which was effective with the next meter reading, August 16, 2002 (N.T. 13).


4.
The Complainant’s balance with New Power was $147.64 (N.T. 14).   



5.
When a customer wants to switch to a supplier, the Respondent receives a file from the supplier notifying it that the customer is interested in an alternate supplier.  A letter of confirmation will then be sent out to the customer soliciting the customer’s confirmation within 10 days upon receipt of the letter and the switch will take effect within the next meter reading.  If the customer does not respond to the confirmation letter, the customer remains with the alternate supplier.  It is the customer’s responsibility to request the supplier to switch from one supplier to another (N.T. 12, 13).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent is accountable or responsible for not stopping payments to New Power.


The Complainant testified that he switched from the Respondent to New Power for a better price, and that later he found that New Power was gouging him.  He asked the Respondent to stop paying New Power but the Respondent did not do so.  He kept calling the Respondent about the stop but the Respondent told him to call New Power.  He then requested the Respondent to switch his service back to the Respondent (N.T. 5-11).



The Respondent’s witness, Renee Tarpley, testified that on December 8, 2000, the Complainant’s service was switched from the Respondent to New Power and the Respondent served as New Power’s billing agent.  On July 20, 2002, the Complainant got in touch with the Respondent and requested a switch back to the Respondent.  The switch of service was then effective with the next meter reading, August 16, 2002.  It also testified to the procedure it follows when switching a customer from a supplier to another.



As a billing agent of New Power, the Respondent’s duty is to bill and collect money for its principal, New Power.  And if the Complainant had any problems with New Power he should talk with New Power, and not the Respondent.  Therefore, the Respondent is not responsible for not stopping payments to New Power, to do so would constitute a dereliction of its duty as New Power’s billing agent.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has failed to carry his burden of proof.



3.
The Respondent did not violate the Public Utility Code, Commission regulations or orders by failing to stop payments to New Power.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Salvatore Paolella against PECO Energy Company at Docket No. C-20039186 is dismissed.
Date:  August 19, 2004


​​​​​___________________________________








Ky Van Nguyen







Administrative Law Judge
� 	This is a typo in the hearing notice.  Actually, the hearing was scheduled for March 3, 2004.


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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