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Currently before the Commission is the Initial Decision of Administrative Law Judge John H. Corbett which grants in part and denies in part the complaint of James J. Fontana against West Penn Power Company.


The ALJ held that West Penn correctly applied its tariff when it determined that a structure on Mr. Fontana’s property that was used in part as a garage should be supplied with electric service at West Penn’s general service rate rather than the residential rate.  I disagree.

In 2002, Complainant Fontana constructed a two-story structure measuring 32 feet by 30 feet that is approximately ten feet from his house.  The exterior has brick and vinyl siding with windows, doors and roofing that match the house.  The first floor houses three motor vehicles.  A stairway leading to the second floor is fully carpeted.  The second floor consists of an open carpeted and furnished area with ceiling fans and recessed lighting.  The walls are plastered.  The structure has a security system, air‑conditioning, gas heat, water, sewage, high‑speed internet cable and telephone service.  The entire structure is plumbed and wired for 220‑volt service.  It is zoned to permit the property to be rented.  There is a shower on the first floor, together with a sink and commode.  The second floor has a refrigerator, cabinet, and  microwave.  (N.T. at pp. 9‑16, 22‑23, 25, 30‑31).


During and after the construction of the building, West Penn consistently maintained that electric service to the structure would be billed at the general service rate unless it was verified that someone was living in it. (N.T. at p. 31, 32).


In his Initial decision, the ALJ discussed the requirements for obtaining service under the residential rate and ruled that because no one inhabited the structure, the structure was not a dwelling and West Penn correctly applied the general service rate to the service.  He also ruled that because the structure was separately metered, it could not receive the residential rate as an extension of service from the main house (service provided to a commercial establishment if concurrent service is provided to residential premises attached thereto).   The ALJ held that West Penn had adhered to the proper tariffed rate for the electric service it furnishes to Fontana’s detached garage, and dismissed his complaint in part.
  

Resolution of the instant complaint involves the proper categorization of Fontana’s structure for establishing the applicable rate.  West Penn’s tariff offers little guidance in regard to this matter. The definitions of the “dwelling” and “residential service” are circular in that one is defined in terms of another.

The definition of “dwelling” in West Penn’s tariff is identical to that in the Commission’s regulations at 52 Pa. Code §56.2.  However, the definition of “dwelling” in Chapter 56 was not meant to be descriptive of what physically constitutes a dwelling for all legal purposes.  It was meant to identify only what constitutes a “dwelling” for the purpose of applying the consumer protection measures in Chapter 56, e.g., Section 56.94 relating to procedures that must be observed immediately prior to termination of gas or electric service to an affected dwelling.  


I cannot agree with West Penn’s unnecessarily restrictive interpretation of the term “dwelling” in its tariff.  West Penn’s insistence upon human occupancy as a prerequisite for a structure to qualify as a “dwelling” is not based upon any language in its tariff, but rather on a definition found in a dictionary.  (N.T. at p. 50).  The record amply supports that the structure in question is a dwelling, even if it is not currently occupied.  As such, the structure is eligible to be supplied with residential service under West Penn’s Tariff.  
THEREFORE, I MOVE THAT:
1. The Initial Decision is reversed to the extent it dismisses Mr. Fontana’s complaint and that the complaint be sustained as to the issue of the proper rate to be charged.

2. West Penn is directed to change Mr. Fontana’s rate to the residential rate retroactively and refund the difference to Fontana.

3.  That West Penn file, for Commission approval, appropriate amendments to its tariffs consistent with this motion.
4.  The Office of Special Assistants in conjunction with the Law Bureau prepare an Order consistent with this Motion 
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� The ALJ also ruled, however, that Fontana had carried his burden of proving that West Penn failed to provide him with readily available information about the classification of its rates, and that West Penn violated 66 Pa. C.S. §§1302 and 1501 by failing to provide Fontana with readily available information about the classification of its rates.  For violating the Public Utility Code, West Penn was fined $100.00.  








