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:

INITIAL DECISION

Before

Michael A. Nemec
Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision denies a complaint that Benjamin Agront (“Complainant”) filed with this Commission on October 20, 2003.  Mr. Agront alleged in his complaint that Respondent PPL is overcharging for electric service.  The Respondent PPL answered the complaint on November 20, 2003.

The initial telephonic hearing was held from Pittsburgh on June 7, 2004.  I was unable to contact the Complainant at the telephone number listed on the hearing notice and in his complaint.  Gary Weber, Esq., represented the Respondent.  The resulting record consists of a ten-page transcript of the discussion and testimony and one PPL exhibit that was admitted into the record.  No briefs were filed.  The record closed on July 7, 2004, in accordance with a notation on the OALJ Hearing Report.  The record is summarized in the findings of fact that follow and reviewed in the discussion section.  The complaint is dismissed with prejudice in the order at the end for failure to prosecute, and Complainant directed to pay his bill to PPL each month when due.
FINDINGS OF FACT
1. The Complainant, Benjamin Agront, resides at 5508 Iroquois Street, Tobyhanna, Pennsylvania 18466, where he receives residential electric utility service from Respondent PPL Electric Utilities Corporation.  Tr. 7, 9;  PPL Exhibit 1.
2. Complainant has not contacted me or this office to explain his failure to be available for the initial hearing in this case, has not provided another telephone number or responded to either the hearing notice or the prehearing order, both of which were mailed to the address on the Complaint.  Tr. 4.
3. Complainant began receiving service at his current address on August 6, 2002.  Tr. 7.
4. As of the hearing the balance due on Complainant’s account with PPL was $112.00.  His budget was $106.00.  Tr. 8-9.
5. Since the filing of his complaint, Complainant has made several substantial payments on this account reducing the balance from a high of over $1,000.00 to the present amount.  Tr. 8-9; PPL Exhibit 1.
DISCUSSION


As the moving party, Complainant has the burden of proof in the present complaint matter.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Complainant’s obligation is to show that in some fashion PPL has violated provisions of the Public Utility Code or the regulations of this Commission in the course of providing him with service.



Complainant could not be contacted at the telephone numbers listed in his complaint.  He has not contacted this office to explain in any manner his unavailability.  

Both the notice of the hearing date and a prehearing order were mailed to the address on Mr. Agront’s complaint, and have not been returned to the best of my knowledge.  Nowhere in the complaint is any problem with the receipt of mail mentioned.  I conclude that the complaint should be dismissed with prejudice for failure to prosecute the case and carry the statutory burden of proof.   Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered 12/26/95).




While this proceeding is a de novo review of the Bureau of Consumer Service’s determination of an appropriate payment plan for this account, the BCS decision has not been offered as an exhibit by PPL.  There is a perfectly good explanation for the omission, which also offers a reasonable supposition for Complainant’s failure to participate in the initial hearing.  That explanation is that for all practical purposes the Complainant has brought his account current.  For that reason there is no reason or basis to consider any make-up or catch-up amount.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has not met his burden of proving that he is entitled to the relief he seeks from this Commission.
ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Benjamin Agront against PPL Electric Utilities Corporation at Docket No. Z-01448679 is dismissed with prejudice for failure to prosecute his complaint.
2. That the Complainant shall pay the Respondent the monthly budget amount, or the bill for actual usage, as he chooses, as they come due.

3. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

4. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Date:  August 19, 2004

















Michael A. Nemec







Administrative Law Judge
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