
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION
Scott A. Hartman



:







:


v.




:


Z-01216107






:

PECO Energy Company


:

INITIAL DECISION
Before

Allison K. Turner

Administrative Law Judge

HISTORY OF THE PROCEEDING


On November 25, 2002, Scott A. Hartman (Hartman or Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO) alleging that his power was shut off without notice.  He wants the PUC to reprimand PECO for shutting him off without notice, and to work out a payment arrangement of the current bill plus $50.00 towards his outstanding balance.


On January 9, 2003, PECO filed an Answer admitting it had terminated service to Hartman, but denying that it had done so without giving him proper notice.  


Apparently, the Office of Administrative Law Judge (OALJ) did not undertake Mediation Review of this case.


On March 20, 2003, OALJ issued a notice scheduling an Initial Telephone Hearing to be held on this case on Thursday, June 12, 2003, at 10:00 a.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On April 22, 2003, the ALJ served a Prehearing Order setting forth basic procedures to be followed before and during the hearing.



The hearing was convened on June 12, 2003 as scheduled.  Hartman appeared and represented himself, and gave testimony in support of his complaint.  PECO appeared and was represented by Priya Sankar, Esq. (Sankar).  She called one witness, Anthony Costello (Costello).  However, as PECO was giving its testimony, Costello pointed out that he had the wrong city and zip code in the address on the Account Statement. Tr. 28.  Hartman had not received PECO’s exhibits, which had been sent to him by mail, but which had been misaddressed.  Tr. 29, 30.  The hearing was continued to allow PECO to send the exhibits to Hartman, and to allow him to review them.  Ms. Sankar volunteered to try to work something out with the scheduler so that the matter could be rescheduled quickly.  Unfortunately, the hearing was not rescheduled quickly.


A further hearing was scheduled and held on December 2, 2003.  Once again Hartman appeared and represented himself.  He cross-examined Costello, and gave closing testimony.  Sankar represented PECO, and Costello testified on behalf of PECO.  PECO sponsored four (4) exhibits which were admitted to the record as PECO 1 (Account Statement), 2 (Payment Agreements), 3 (copies of termination notices), and 4 (copy of BCS decision).


The ALJ received the transcript on January 23, 2004.


On January 29, 2004, the ALJ received clearer copies of the termination notices, and on January 30, 2004, she closed the record by Order.
FINDINGS OF FACT


1.
The complainant is Scott A. Hartman.  At the time of the first hearing, he lived at 25 Potts Avenue, 2d Floor, Pottsville, PA 19403, and at the time of the dispute, Hartman was a Residential Electric and a Residential Gas Heat customer of PECO.  PECO 1.  At the time of the further hearing, he lived at 7016 Sellers Avenue, Upper Darby, PA.


2.
The respondent is PECO Energy Company which is a Pennsylvania corporation that provides electric and natural gas service in Pennsylvania for compensation.



3.
PECO’s witness was Anthony Costello who is employed by PECO as a regulatory assessor.  He prepared PECO Exhibit 1, which is an account statement for Hartman.



4.
PECO had received a medical certificate for Hartman’s account, and on June 27, 2002, a 30-day extension was issued, so that the certificate expired on July 26, 2002.  According to PECO it mailed its first termination notice three (3) days later, on July 29, 2002.  Tr. 26


5.
Hartman’s service was terminated on August 21, 2002.  The termination amount was $2,304.88, and PECO also required a $60.00 reconnection fee, and a $356.00 security deposit.  Tr. 66


6.
PECO received another medical certificate for Hartman’s account on August 22, 2003, which was the day after the termination.  PECO is supposed to restore service by the end of the business day on which it receives a medical certificate.  Tr. 27


7.
Hartman’s service was restored by 8:41 AM on August 23, 2002.  Id.  It was restored without benefit of any payment because PECO had received the medical certificate.  Tr. 66


8.
Hartman’s wife has a breathing machine that runs on electricity that helps her breathe freely when she is sleeping.  If she doesn’t have it she can stop breathing, which has happened quite a few times.  It is a form of sleep apnea.  Surgery is not an option.  Tr. 10


9.
At the time of both the first and the further hearing, the most recent payment received on this account was in the amount of $121.89 on December 6, 2001.  Tr. 49


10.
At the time of the further hearing, the account balance was $5,334.09.  Tr. 47


11.
At the time of both hearings, Hartman’s total income was an SSI stipend of $1,532.00 which is paid to his wife.  



12.
Hartman reported the following monthly expenses (excluding gas and electric):

Rent

$810.00

Phone

$68.68 (Flat rate)

Food

$500.00

Car Insurance
$  89.00

Rent for 
$  80.00

Washing 

Machine

Medicines
$  75.00

Cable

$  48.00

Gasoline
$  80.00
TOTAL
$1750.68



13.
Hartman contributed no income to the household.  At the time of the first hearing, he had been unemployed almost a year.  He did not receive unemployment benefits because he did not work long enough.  Tr. 12.  When he works, Hartman is employed as a chef.  Tr. 89.  At the time of the second hearing Hartman had last worked on May 12, 2002.
He was unable to get public assistance because his wife’s stipend was too high.  They are just above the line to get LIHEAP.  Tr. 12


14.
Hartman collects and repairs antique radios.  At the time of the first hearing, he was working on getting a business going repairing and restoring antique electronics, but he actually had no work.  Tr. 17, 23.  By the time of the second hearing, this attempt at starting a business had not been successful.  Tr. 88


15.
At the time of the second hearing, although he had not gotten his business going, he did have the prospects of a job as a chef starting in January 2004.  Tr. 87


16.
Hartman’s consumption patterns show that his electric use is high for the months of June, July and August as shown in the bills sent in July, August and September.  His electric usage is much lower and relatively stable for the rest of the year.  Conversely, his gas consumption is high for the winter heating months and much lower but relatively stable for the rest of the year.  PECO 1


17.
On or about August 21, 2002, Hartman filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) which was identified as BCS No. 1216107.  On October 30, 2002, BCS served a decision on informal complaint that found his balance as of September 18, 2002 as $2,906.32, and directed him to pay PECO $1,000.00 by November 22, 2002 to retain service, and thereafter beginning in December 2002, to pay PECO monthly a regular budget amount of $197.00 plus a payment towards arrears of $100.00, (or a special budget payment of $297.00).  PECO 4.  PECO processed this decision on November 21, 2002 on a balance of $2,158.65.  Tr. 51.  Hartman has not complied with this decision.  Tr. 50-51; PECO 1.


18.
Hartman entered into a payment agreement with PECO on July 17, 2001 to pay the monthly bill plus $100.00.  Hartman did not keep this agreement, although some partial payments were made.  PECO 2, PECO 1.  Hartman had made an earlier payment agreement with PECO in 2000 which was not kept.  PECO 2.  See also Tr.


19.
Hartman did not contest the amount of his bills or his arrearage.


20.
Hartman’s phone service is billed at a flat rate by MCI; his service includes unlimited phone calls, call waiting, caller I.D., voice mail and speed dial.  Tr. 13


21.
At the time of the hearing, Hartman’s calculated budget was $179.00.  

Tr. 53


22.
At the time of the hearing, the amount of unpaid charges under the BCS decision was $2,042.67.  Tr. 53
DISCUSSION


The Commission has jurisdiction over PECO’s rendition of service to Hartman under the Public Utility Code and its regulations found in the Pennsylvania Code.  Hartman bases his complaint on allegations of improper termination of service because notice was not given. 



Hartman’s allegations fall under Sections 102 (relating to definition of utilities and service) and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102 and 1501.  Section 1501 provides that “Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities,...” 


The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing, collection and termination of service practices of a public utility.  


The Commission has interpreted and applied Section 1501 to include adequate customer service.  Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers) was promulgated in part under the authority in this section of the Code.  See Authority notes throughout Chapter 56.


Hartman’s allegations also fall under provisions of the Commission’s regulations at Title 52, Chapter 56 of the Pennsylvania Code, 52 Pa. Code §§56.81 -56.83 (relating to authorized and unauthorized termination of service), and 56.91 – 56.97 (relating to procedures prior to termination).


As the complainant, Hartman has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron)



In addition to determining whether Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).


Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A.2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



In his complaint, Hartman alleged that he had a medical certificate which expired, and that PECO shut him off with absolutely no notice: “on door, by mail, or otherwise”.  He further alleged that the notice PECO put in his door to tell him his power was off was in the middle of the street, and that was the only time he was notified that his power was in jeopardy.  He averred that had he known about the impending termination, he would have arranged to get another medical certificate [which he did the next day].  


He avers that what he can pay monthly starting January 3, 2003 is his current bill plus $50.00 towards his arrearage.  He also seeks information on LIHEAP because his heater is still not working properly, and he is responsible for it.


In its Answer, PECO admitted terminating Hartman’s service, but denied terminating it improperly.  PECO averred to the contrary that it had followed the proper notice procedures before terminating service.  PECO also averred that the Bureau of Consumer Services had issued a decision on Hartman’s informal complaint that directed him to pay PECO a lump sum of $1,000.00, and thereafter to pay PECO monthly his budget bill plus $100.00 toward his arrearage, and that Hartman had not complied with this decision. 



Hartman testified that in August 2002, he came home from a medical appointment with his wife, and the power was off.  They had never gotten a notice from the utility, whether it be mailed or the one they put on the door, the 48-hour cut-off notice.  He thought that maybe there had been a power outage.  When he went out to the meter, he found that the electric was shut off.  The ring for the meter was lying on the ground, and there were tire tracks in the yard next to the meter.  The notice that PECO gives when it shuts off the power was crumpled up in a ball lying on his neighbor’s porch, not even in an envelope.  Tr. 6.  Hartman stated that he was complaining about his electric service.  I assume that is because that is the service that was terminated.  Hartman is also a gas customer, but this service was not cut off.  PECO considers this case to be about both gas and electric service; the termination amount included both gas and electric arrearages; and the BCS decision covered the entire balance, which was for both services.  Tr. 54-55


When he called PECO to complain, he was told that it does not notify customers when their medical certificates expire.  He stated that if he had gotten notice of termination, he would have gone out an arranged for a new medical certificate, which is what he did the very next day after the termination.  This shows he was not notified.  Tr. 7.  Hartman thus bases his proof that he was not notified on his behavior with regard to the immediacy with which he obtained a medical certificate the next day after being terminated.


In response to the BCS decision, he stated that he did not have $1,000.00 to pay up front to PECO.  The family is on disability.  He submitted a budget sheet for this hearing which shows what they make and what they pay out.  This was marked as Hartman 1.  They did not have $1,000.00 to pay to PECO.  Tr. 8


PECO’s testimony with regard to notice of termination is that it sent out a 10-day letter on July 29, 2002, giving notice of termination for $2,304.88 past due, with an effective date of August 12, 2002.  According to PECO this positioned it to be able to terminate service on August 12, 2002, or any time thereafter.  This was a computer-generated letter, so PECO does not have a copy of it.  Tr. 60-61.  Then a telephone call was made to Hartman on August 1, 2002 at 7:25 in the evening.  Contact was made with someone other than Hartman, but it was an adult at the property, as shown by Code 51-0 on page 1 of PECO 3.  PECO contends that this satisfies its 72-hour notice requirement.  Then a field notice was left on the property as shown by a copy of a stub on page 2 of PECO 3.  Finally, page 3 of PECO 3 is a copy of the stub from the post-termination notice, which is left by a person who goes to the home on the actual day of termination to attempt to make contact, but if none is made, termination still goes forward.  Termination occurred on August 21, 2002.


This diametrically opposed testimony raises both credibility and hearsay issues, although not as many as it might seem.  Hartman testified that he had been thinking about getting a post office box because he had been missing a lot of things in his mail recently.  Tr. 30.  So it is possible that PECO sent the letter, and Hartman did not get it, and that both statements are truthful.  Nonetheless, PECO should have a copy of the letter available to corroborate its testimony in this regard, which as it stands is hearsay.  The fact that the letter is computer generated does not necessarily mean that a copy could not be retrieved when it is needed.  


Next, PECO testified that the stubs that were copied and submitted as PECO Exhibit 3, pages two and three, as well as the Phone Vendor Account Inquiry Screen found at page one of this exhibit, are records kept in the normal course of business.  The copies supplied at hearing were nearly illegible, but the copies that Counsel sent on January 9, 2004, which should be available with the record, are quite legible.  


Terminations are no longer done by PECO employees directly.  In this case, the contract callers were NCO Financial.  These records clearly cannot stand on their own, because of the use of codes and abbreviations, and the need for added handwritten notations.  PECO’s witness translated key items for us at hearing.  It is at least possible that in preparation for the hearing, he had to contact the contract callers to find out what the codes and abbreviations meant, which would make the information he gave at the hearing hearsay.  In any event these appear to be records that NCO Financial kept in the normal course of their business with PECO customers, which activities they are carrying out as agents of PECO, and on behalf of PECO, and I will admit them under the business records exception to the hearsay rule.  That does not necessarily mean that I accept the truthfulness of the information on them.


Moreover, where such records are cryptic, it would be better to have the employee of NCO Financial who created the records, or at least one of them, to provide the translations.  Furthermore, when there is a serious challenge to the truth of the information on the documents, it would be better to have an NCO Financial employee to defend them.


In this case, I cannot conclude that this termination was properly carried out.  There is no evidence that the contract callers ever contacted Hartman personally, or that the person that was contacted by phone, and that was acknowledged not to be Hartman, i.e., the rate payer, was a responsible adult occupant, as required by 52 Pa. Code §56.93.  There was also no evidence that Hartman saw the 48-hour notice.  Hartman denied receiving any notice, and pointed to his behavior as proof.  PECO relied on business records.  PECO’s rebuttal evidence did not overcome Hartman’s testimony by a preponderance of the evidence.


However, this termination was certainly authorized under the Commission’s regulations.  Two of the eight listed grounds for an authorized termination are nonpayment of an undisputed delinquent account, and failure to comply with the material terms of a settlement or payment agreement.  52 Pa. Code §56.81.  Hartman did not contest the amount of his bills or his arrearage in his complaint or his testimony.  In fact he explained why his electric bill might be high because of a malfunctioning igniter on his heater; he also said his heater was malfunctioning.  Tr. 17-18.  Therefore, the termination balance of $2,304.88 was uncontested.  Moreover, Hartman had had a medical certificate because of his wife’s condition, but had not made any arrangements to pay an equitable amount on his bills.  52 Pa. Code §116.  This medical certificate had expired.  In addition, no payments were made on the account after December 6, 2001.  He did not comply with two previous payment arrangements with PECO.  PECO 2


Although PECO may receive a reprimand as requested by Hartman, it certainly should not receive a harsher penalty such as a fine as provided by 66 Pa.C.S. S. §3301 (a).


Turning to Hartman’s ability to pay his bill, and/or to pay the lump sum as directed in the BCS decision, BCS classified his income as Level 3, as did PECO in 2002, although at an earlier point it was classified as Level 2.  Level 3 income for two persons in 2001 was in the range of about $1,452.00 up to $2,903.00.  Hartman’s income was $1,532.00.  Hartman’s expenses as he gave them added up to $1750.68.  However, these expenses must be adjusted according to the Commission’s standards for acceptability.  The Commission considers and allows basic living expenses such as rent/mortgage, food utilities and phone expenses limited to $25.00.  The Commission does not include in its considerations: cable TV; transportation expenses such as car insurance or gasoline (unless the ALJ finds them reasonable under the circumstances); furniture rental, and a number of other items not relevant here.  Hartman presented no evidence that showed that his car expenses were reasonable and/or necessary.  The Hartman’s monthly food bill of $500.00 seems high.  They do not have any special dietary needs.  Tr. 14.  However, the Commission does not have standards for food expense per person per month that I am aware of.



Hartman’s expenses adjusted for Commission standards (subtracting car insurance, gasoline, washer rental, cable and $33.68 of the phone expense) add up to $1410.00.  This leaves a disposable income of $122.00 before utility bills ($1532.00 - $1410.00 = $122.00).  The special budget amount as directed by BCS is $297.00, based on a regular budget amount of $197.00, plus $100.00 on the arrears.  Or looked at another way, Hartman’s monthly expenses including gas and electric bills are $1707.00 ($1410.00 + $297.00 = $1707.00).  The disposable income or the stipend does not cover this amount.


However, Hartman expected to start a job in January 2004, and with the addition of another income, Hartman should be in a better position to make this monthly payment.  Therefore, I will affirm the BCS decision. 


There is no reason to eliminate the lump sum amount ordered by BCS.  Limited income does not by itself excuse a catch-up payment.  Downey v. PECO Energy Company, C-00968410 (Order entered 9/16/97); Kreutzer v. PECO Energy Company, C-00968873, (Order entered 1/5/98).  The Commission has ruled that payment of the lump sum ordered in a BCS informal decision is a condition precedent to the payment arrangement; the payment arrangement does not become effective until the lump sum is satisfied.  Thomas v. PECO Energy Company, C-20028834 (Order entered 4/16/04).  


As far as calculating a catch-up amount under Claypool and Stammel, PECO’s witness testified he could not perform the calculation because it had been so long without a payment on the account, there would have been several budget reviews.  The Commission has ruled that the catch-up amount should be calculated using the budget amount.  Moeller v PECO Energy Company, Z-01215104, (Order entered 9/22/03) (Moeller); Frayne v PECO Energy Company, C-20029005 (Order entered 0/10/03) (Reconsideration denied 12/23/03) (Frayne).  PECO did calculate the amount of unpaid charges [as per the] BCS decision as $2,052.67. 


As far as setting a payment arrangement, the Commission has ruled that budget billing should be the norm for payment arrangements.  Moeller, Frayne, infra.  Therefore, the payment arrangement here will be ordered based on budget payments.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§102, 1501; 52 Pa. Code §§56.81 -56.83 and 56.91 – 56.97


2.
As the complainant, Hartman had the burden of proof to establish that his complaint should be sustained, and the he is entitled to the relief he requested.  He met his burden of proof as to lack of effective notice of the termination.  He did not meet his burden of proof that the termination was unauthorized under the Commission’s regulations.  He did not meet his burden of proof that he is unable to pay his bills and the lump sum payment under Commission policy and precedent, or that he should get the payment arrangement he is seeking.  The complaint should be sustained in part and dismissed in part.  66 Pa. C. S. §332(a)


3.
PECO violated Section 1501 of the Public Utility Code and Sections 56.93, 94 and 95 of the Commission’s regulations.  66 Pa. C. S. §1501; 52 Pa. Code §§56.93, 94, 95


4.
Violations of the Public Utility Code or any regulation or order of the Commission may result in the imposition of civil penalties (fines) of up to $1,000 per day, per violation, and the imposition of criminal sanctions.  66 Pa. C.S. §§3301 (a), (b), 3302.  There is no basis for criminal sanctions in this case, nor is it in the public interest to assess a civil penalty against PECO here.
ORDER



THEREFORE,



IT IS ORDERED:



1.
The complaint of Scott A. Hartman v. PECO Energy Company, docketed at Z-01216107 is hereby sustained in part and dismissed in part, the Decision on Informal Complaint at BCS No. 1216107 is hereby affirmed, and the file shall be marked closed.



2.
That PECO is hereby reprimanded for lack of proper notice to Scott A. Hartman prior to terminating his service on August 21, 2002.



3.
That, within fifteen (15) days of the date of entry of this Opinion and Order, PECO Energy Company shall submit a bill to Scott A. Hartman for the unpaid lump sum amount of $1,000.00 directed in the BCS decision, and the missed consumption payments resulting from non-compliance with the BCS Decision, calculated according to the relevant portions of Claypool, Stammel, Moeller, and Frayne, supra.


4.
That Scott A. Hartman shall have thirty (30) days from the date of service to pay the bill, submitted, pursuant to Ordering Paragraph No. 3 above.  



5.
That, thereafter, Scott A. Hartman shall pay to PECO Energy Company his monthly budget bills plus $100.00 per month towards his arrearage.  



6.
That as long as Scott A. Hartman adheres to the payment schedule stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or terminating his electric service, except for valid safety or emergency reasons.  



7.
That if Scott A. Hartman fails to keep the payment schedule stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with the Chapter 56 of the Commission’s Regulations.  


________________________________________


Allison K. Turner





Administrative Law Judge

Date:  August 24, 2004
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