BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joseph and Danielle Lauletta t/a


:

Lauletta’s Grille 




:








:

C-20042321


v.





:







:

C-20032248

PECO Energy Company



:

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On December 23, 2004, Joseph Lauletta filed a Complaint against PECO Energy Company seeking payment arrangements, docketed at PUC Docket No. C-20032248.  



On January 12, 2004, Joseph and Danielle Lauletta, trading as Lauletta’s Grille, filed a Complaint against PECO Energy Company seeking payment arrangements, which was docketed at PUC Docket No. C-20042321.  


PECO filed its Answer to the first Complaint on January 14, 2004, denying the material allegations of the Complaint and stating that a December 12, 2003 decision of the BCS required Complainant to pay to PECO the past due amount of $3,603.46 plus the current bill of $253.77 by December 22, 2003, and that Complainant had not complied with the decision. 



PECO filed its Answer to the second Complaint on January 29, 2004, denying the material allegations of the Complaint and stating that BCS had issued a decision which required the Complainant to pay $3,857.23 by December 22, 2003.  The Answer alleges that Complainant had not complied with the BCS decision.



By notice issued May 20, 2004, the first Complaint was scheduled for a telephonic hearing on Thursday, July 14, 2004 at 10:00 am.  A prehearing order setting forth the procedures to be followed was issued on May 26, 2004.  


By notice issued May 21, 2004, this second Complaint was scheduled for hearing July 7, 2004, at 1:00 pm.  By notice sent June 2, 2004, the July 14, 2004 hearing was cancelled and the Complaint rescheduled to be held in conjunction with the second Complaint on July 7, 2004 at 1:00 pm.  



On July 7, 2004, the hearing was held as scheduled.  PECO was represented by counsel and presented a witness, Renee Tarplay, who sponsored two exhibits.  The Complaints were filed by Joseph Lauletta, who did not answer his business telephone when it was called.  He no longer resided at the home serviced by the telephone number listed on his Complaint.  Danielle Lauletta did reside at the number on the Complaint, and she presented testimony on behalf of Complainants. 



The hearing was taped, no transcript was prepared, and the record was left open for one week to allow Joseph Lauletta to offer a legitimate reason for not attending the scheduled hearing or leaving a telephone number where he could be reached.  Mr. Lauletta called the Administrative Law Judge but could not offer any reason other than he had lost track of the hearing date.  No reason was offered for not providing another telephone number where he could be reached.  The record was closed one week after the hearing.  The matter is ready for decision.
FINDINGS OF FACT



1.
Complainants are Joseph and Danielle Lauletta, 1703 S. 11th Street, Philadelphia PA  19148-1601.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.



3.
Lauletta’s Grille is the business of Joseph Lauletta.



4.
Joseph Lauletta is the estranged husband of Danielle Lauletta.



5.
Danielle Lauletta is the named ratepayer on PECO’s account statement but Joseph Lauletta filed the Complaints and pays the utility bills for the restaurant.


6.
Because Mrs. Lauletta had a baby six weeks before the hearing, she was not working at the time of the hearing.



7.
Mrs. Lauletta testified that Mr. Lauletta worked hard but could not pay bills unless he had customers.



8.
Mrs. Lauletta worked as a hairdresser when not on maternity leave.



9.
The account in question was a commercial account, serving the restaurant only.



10.
Renee Tarpley, regulatory assessor for PECO, appeared and testified on behalf of PECO.


11.
PECO Exhibit No. 1 is the account statement for Lauletta’s Grill from the period of June, 2002 to May 2004.  



12.
Another bill was issued after a reading on June 24, 2004, raising the balance to $5,705.34.



13.
A payment was made on June 28, 2004 in response to collection activities, in the amount of $1,106.48.  Therefore, the balance at the time of the hearing was $4,598.86.



14.
PECO Exhibit No. 1 showed that since June 2002, four payments were made on this account.



15.
PECO Exhibit No. 2 is a copy of the BCS decision issued December 12, 2003, indicating that the customer was to pay the total balance of $3,857.23 by December 22, 2003.  



16.
PECO is asking that the customer bring the account current by July 19, 2004.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



In the Complaint, Complainants alleged that PECO refused to give a reasonable payment agreement and that the struggling business could not come up with the entire balance due all at one time.  The Complaint asks for payment arrangements.  The Complainant bears the burden of proving entitlement to relief from the Commission.  66 Pa. C.S. § 332(a).  


The Commission establishes payment arrangements for residential customers under Chapter 56 of the Commission’s regulations, 52 Pa. Code Chapter 56.  Commercial and industrial customers are not entitled to payment arrangements under the regulations.  Bio/Data Corp. v. PECO Energy Co., PUC Docket No. C-20026698 (Order entered July 30, 2002); see also Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., PUC Docket No. C-00015522 (Order entered Oct. 14, 2001); Kayla’s Place Inc. v. Duquesne Light Co., PUC Docket No. C‑00981711 (Order entered May 24, 1999).  However, utilities, as a matter of management discretion, may enter into payment arrangements with commercial and industrial customers.  Stammel v. PG Energy, a Division of Southern Union Company, PUC Docket No. C-20027994 (Order entered May 21, 2003).  



The account in question is a commercial account, and is therefore, not eligible for the Commission’s payment arrangements under Chapter 56.  Counsel for PECO stated on the record that PECO had already entered into a payment arrangement with Complainant, and that Complainant had not kept it.  PECO was not inclined to offer another arrangement.  Therefore, the Complaints must be dismissed.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties in the present proceeding.  66 Pa. C.S.  § 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


3.
Commercial customers are not entitled to payment arrangements under the regulations.  Bio/Data Corp. v. PECO Energy Co., PUC Docket No. C-20026698 (Order entered July 30, 2002); see also Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., PUC Docket No. C-00015522 (Order entered Oct. 14, 2001); Kayla’s Place Inc. v. Duquesne Light Co., PUC Docket No. C-00981711 (Order entered May 24, 1999).


4.
The account in question is a commercial account, and is therefore, not eligible for the Commission’s payment arrangements under Chapter 56.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaints filed by Joseph and Danielle Lauletta at PUC Docket Nos. C-20032248 and C-20042321 against PECO Energy Company for the account serving 1703 S. 11th Street, Philadelphia PA  19148-1601, are hereby dismissed with prejudice.



2.
That the Secretary mark this matter closed.

Dated:
August 24, 2004



___________________________________ 








Susan D. Colwell








Administrative Law Judge
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