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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued in this proceeding on July 16, 2004, and also the Exceptions filed with respect thereto.  The Exceptions were filed by Wanda Jackson (Complainant) on August 2, 2004.  On August 27, 2004, PECO Energy Company (PECO) filed Reply Exceptions.


History of Proceeding


On May 6, 2003, the Complainant filed a Formal Complaint with the Commission against PECO, questioning both her bill and her payment amount which is based on a Bureau of Consumer Services (BCS) Decision.  The Complainant asked the Commission to make her payments lower and to ensure that she is paying actual and not estimated bills.  On June 27, 2003, PECO filed an Answer denying the material allegations of the Complaint.  


We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on or about March 14, 2003, at Case No. 1394928.  By way of that Decision, the BCS established a payment arrangement requiring the Complainant to pay PECO the CAP Rate catch up payment of $800 by May 28, 2003, and then pay her budget amount of $150 plus $40 a month toward the overdue balance starting with the payment due June 23, 2003.


PECO’s Answer alleged that the Complainant has not complied with the BCS Decision, and it also requested that the Complaint be dismissed, or that the Commission enter an Order directing payment and authorizing PECO to terminate service if payment is not made.  In addition, PECO requested an Interim Order directing Complainant to pay her bills while the hearing in the matter was pending and authorizing PECO to terminate service if Complainant fails to pay according to the Interim Order pursuant to Bernecker v. Bell Atlantic-PA, Inc., PUC Docket No. F-00231398 (1995).  PECO requested that an Order be entered requiring the Complainant to make a lump sum payment equal to the amount of the payments missed under the BCS Decision, minus any payments made.  Attached to the Answer was a copy of the BCS determination which reflects the payment arrangement set by BCS.



A Hearing Notice was issued September 22, 2003, setting the telephonic hearing for Friday, December 19, 2003, at 1:00 p.m.  The Hearing Notice directed the Parties to inform the Commission if there were a change in address or telephone number.  The ALJ issued a Prehearing Order on September 26, 2003, which also indicated that the hearing was set for the aforementioned date.  Per PECO’s request, the ALJ attached an Interim Payment Order directing the Complainant to pay her monthly PECO bills until a final Commission Order is issued or until the proceeding is otherwise resolved.  Neither of those mailings was returned as undeliverable.  Both of those documents warn the Parties that failure to appear could result in the loss of the case.



In accordance with the Prehearing Order, PECO submitted three copies of its proposed exhibits for possible use at the telephonic hearing.  The Complainant failed to submit a Monthly Budget Information form.



On December 19, 2003, at 1:00 pm, the ALJ called the telephone number provided on the Complaint.  An answering machine directed the caller to leave a message. The ALJ left a message informing the Complainant of her identity and purpose in calling, and further informing the Complainant that she would call back in ten minutes.  The ALJ noted that, if the Complainant did not pick up the phone at that time, the hearing would proceed in her absence.  The ALJ contacted counsel for PECO and relayed this information.  



The second phone call was made to the Complainant’s number at approximately 1:20 pm, and again the call was taken by an answering machine.  The hearing went on in the Complainant’s absence, and PECO presented the testimony of Anthony Costello, its Regulatory Assessor, who testified to the Complainant’s outstanding balance, the BCS agreement, the Complainant’s current budget amount, that she is a CAP rate 50% customer, and the catch-up payment.  PECO moved for the dismissal of the case for failure to prosecute, and the ALJ advised PECO that she would grant the Motion and issue a decision.  A tape recording was made of the hearing, and the record closed when the hearing concluded.



In her Initial Decision, issued on July 16, 2004, ALJ Colwell recommended, inter alia, that the instant Complaint be dismissed with prejudice due to the Complainant’s failure to prosecute.  (I.D. at 6).  Exceptions and Reply Exceptions were filed as above noted.

Discussion


In her Initial Decision, ALJ Colwell reached eight Findings of Fact (I. D. at 3-4) and also drew four Conclusions of Law (I.D. at 5).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. Ct. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In her Exceptions, the Complainant avers that she never received the Notice of hearing for the telephonic hearing held herein.  More specifically, the Complainant alleges that after receiving the ALJ’s message on her answering machine with regard to the hearing, she telephoned the ALJ’s office and advised the ALJ that she had never received notification of the hearing.  The Complainant indicated further that she was supposed to receive documents rescheduling the hearing.  (Exc. at 1).


We have been able to confirm the Complainant’s allegation that she did in fact contact the ALJ’s office and that the hearing in this matter was to be rescheduled.  Accordingly, we will grant the Exceptions and direct that a hearing be expeditiously rescheduled in this proceeding, culminating in an Initial Decision upon Remand; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions to the Initial Decision herein filed by Wanda Jackson are granted.  



2.
That the Initial Decision issued by Administrative Law Judge Susan D. Colwell on July 16, 2004, is reversed.



3.
That this proceeding is assigned to the Office of Administrative Law Judge for such expedited hearing as deemed appropriate, culminating in the issuance of an Initial Decision upon Remand.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 30, 2004
ORDER ENTERED:  October 1, 2004



	�	The Complainant apparently did not serve PECO with a copy of her Exceptions.  Therefore, a copy of the Exceptions was served on PECO by Secretarial Letter dated August 17, 2004.  Accordingly, the deadline for PECO to file its Reply Exceptions was August 27, 2004.
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